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1. INTRODUCTION

Attorneys General derive their powers from constitutional, statutory
and common law. There is no clear division between the three sources of
authority, for each supplements the others. Many statutes, for example,
are merely declaratory of the common law. Common law powers are the mosi:
difficult to establish; even if their existence is recognized by statute,
their definition rests with the courts. No court has ever attempted a
complete listing of the Attorney General's powers at common law.

The office of Attorney General developed as an outgrowth of the Co-
lonial Attorney General, Legal historians agree that:

... little attempt was made to define or enumerate duties,
for the American Attorney General became possessed of the
comnon law powers of the English Attorney General, except
as changed by constitution or statute. ... The English of-
fice was assuming its modern form as the American colonies
were being settled. By the seventeenth century the powers
exercised by the Attorney General at common law were quite
numerous.

The prevailing position concerning state Attorney General's common law
powers is substantially stated in an oft~quoted remark from Ruling Case Law
916 concerning the common law powers of the Attorney General:

Although in a few jurisdictions the attorney-general has
only such powers as are expressly conferred upon him by law,
it is generally held that he is clothed and charged with all
the common law powers and duties pertaining to his office,
as well, except in so far as they have been limited by stat-
ute. -

A similar statement appearing at 6 Corpus Juris 809-810 alsoc has been quot-
ed in a substantial number of cases.

The office of Attorney General has existed from an early
period, both in England and this country, and is vested by
common law with a great variety of duties in the adminis-
tration of the government. The duties are so numerous and
various that it has not been the policy of the legislature
of the states of this country to attempt specifically to
enumerate them; and where the question has come up for con-
sideration, it is generally held that the offiice is clothed,
in addition to the duties expressly defined by statute, with
all the powers pertaining thereto under the common law.

This report examines particular powers that courts have attributed to
the Attorney General under common law. It also describes the status of the
Attorney General's common law powers in the fifty-four jurisdictions. The
common law is different in each state, as it depends on definition by that
state's courts; however, such definitions usually cite case law of the state
or other jurisdictions so are interrelated. A list of cases, by jurisdic~-
tion, gives citations; it appears at the end of this report as an Appendix.



This report is an updated revision of Section 1.3 of the Committee on
the Office of Attorney General's comprehensive study, The Office of Attorney

General, which was published in 1971. A significant amount of new case law
concerning commorn law powers has developed since that report was prepared
and is incorporated into this revision.

Common law powerg are a matter of much more than historical interest.
Courts have upheld the Attorney General's common law powers, without spe-
cific statutory authority: to interveme in a rate case as representative
of the public; to proceed to enjoin a nuisance in the form of stream pollu-
tion; to appear before a grand jury; to nolle prosequi a criminal case; and
otherwise to act effectively as the state's chief law officer. These exam-
ples show that common law powers can be brought to bear om contemporary
problems and used to supplement or to substitute for statutory authority.

Former Attorney General Arthur Sills of New Jersey summarized the ap-
plication of the common law of England to the current role of the American
Attorneys General:

As guardian of royal prerogative, the Attorney General of
England possessed a broad range of powers. ... Unlike after
the Colonial Period when state governments were organized
and recognlzed in this country, there was no monarch in
whom the government prerogatives were vested. Since the
essential power of govermment resided and emanated from the
people, the prerogatives had to be exercised on their be-
half. Just as the Attorney General safeguarded royal pre-
rogatives at common law, similarly, the official authority,
an obligation to protect public rights and enforce public
duties on behalf of the general public, became vested by
the states in the Attorney General. And it is this obli-
gation inherited from the common law to represent the pub-
lic interest which has shaped and colored the role which
the Attorney General fulfills today.2

The broad range of issues involved in the cases cited herein show the
viability of common law doctrines in defining the powers and duties of
state Attorneys General. :

2. 'THE NATURE OF THE COMMON LAW
One problem in defining a state Attorney General's commor-law powers
is the nature of the common law itself. As this chapter notes, it is
largely unwritten and is not susceptible to clear definition.

Sources of the Common Law

The term "common law" is variously spoken of by American courts as in-
cluding ""the common jurisprudence of the people of the United States ...
[which was] brought with them as colonists from England, and established
here so far as it was adapted to out dinstitutions and circumstances;"3 "the
unwritten law as distinguished from a written or statute law;"4 or "a few
broad and comprehensive principles, founded on reason, natural justice, and
enlightened public policy;"2 and as being "not counfined to the ancient un-
written law of England",® and "not a static but a dynamic and growing thing
... [with rules] arising from application of reason to the changing condi-
tions of society."”/

Most states hold that the working common law includes not only the lex
non scripta, or unwritten law based on custom, usage, and general public
consent, but English statutes amendatory of the common law which were of
a general nature and suitable to use in American institutions.8 A few
states9, however, hold that the common law does not include any English
statutes, except as specifically adopted.

In attempting to describe the common law, authorities always note that
it is derived from many sources. Blackstone said that:

The unwritten, or common law, is properly distinguishable
into three kinds: 1) General customs; which are the univer-
sal rule of the whole kingdom, and form the common law, in
its stricter and more usual signification. 2) Particular
customs, which for the most part affect only the inbabitants
of particular districts. 3) Certain particular laws; which,
by custom, are adopted and used by some particular courts,
of pretty general and extensive jurisdiction ... All these
are doctrines that are not set down in any written statute
or ordinance, but depend merely upon immemorial usage, that
is, upon common law for their support.

A contemporary commentator writes that:

The principles of common law have always eluded complete em-
bodiment in any code or collection of writings. Judicial
decisions recorded on the plea rolls of common-law courts,
declaratory statutes, and learned treatises on the common
jaw may all express the principles of the common law, but
these writings never comprise its totality.ll

Dean Roscoe Pound gives a broad definition:
[The common law] is essentially a mode of judicial and juris-

tic thinking, a mode of treating definite legal problems ra-
ther than a fixed body of definite rules. [I]t succeeds



everywhere in molding rules, whatever their origin, into ac-
cord with its principals and in maintaining those principals
in the face of formidable attempts to overthrow or to super-
sede them.l2

This diverse nature of common law sources complicate the task of the
courts in attempting to define what common law rules apply in any situation.

Constitutional or Statutory Recognition of Common Law

Many states, probably the majority, have a constitutional or statutory
provision confirming the force of common law. This would appear to presume
the existence of common law powers. Differences arise, however, in the ef-
fective date of such provisions and the ccurts' subsequent interpretations.
In some states, the provision was carried over from Colonial legislatures.

In others, it was adopted when one state broke away from another. In others,
it was incorporated into the code when a territory achieved stathood.

Some states specifically acknowledge by statute the Attorney General's
common law powers. Maine laws defining his powers and duties, for example,
gpecify that:

The authority given under this sectiorn shall not be construed
to deny or limit the duty and authority of the Attorney Gen-

eral as heretofore authorized, either by statute or under the
common law.l3

New Jersey statutes speak of '"the powers and duties now or hereafter
conferred upon or required of the Attorney General, either by the Consti~
tution or by the common and statutory law ..."14

The existence of a statute adopting the common law may a-fect the At-
torney General's power. The Missouri Court in State ex rel. McKittrick v.
Public Service Commission noted that:

The Constitution ... provides generally that the Attorney Gen-
eral 'shall perform such duties as may be prescribed by law'
... we have long had a statute ... adopting the common law of
England. ... This section evidently has been construed as
adopting not only the common law rights and remedies of 1liti-
gants, but also such common law powers of public affairs as
were possessed by similar officers in England.

Statutory recognition of common law powers can resolve conflicts in
case law, For example, the Mississippi Supreme Court held that the Attor-
ney General had common law power to prosecute an appeal in a habeas corpus
case, In a later case, the court held that the Attorney General had no
common law powers and did not refer to the earlier opinion. A statute was
enacted conferring common law powers on the Attorney General and the court
noted that it was therefore unnecessary to decide which case correctly des-
cribed his power.l5

The question of whether or not the Attorney General of Vermont has com-
mon law powers was resolved by the legislature, which amended the statutes
to read as follows: 'The Attorney General may represent this state in all
civil and criminal matters as at common law and as allowed by statute.

zes
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The Attorney General shall also have the same authority throughout the state
as a state's attorney."16

Applicable Date of Common Law

Another factor to be considered is the time of existence of the appli-
cable common law. In some states, only those common law rules which were
in force prior to the fourth year (1607) of the reign of James I were adop-
ted or applied,l7 that year being the year Virginia was first successfully
colonized. Other states adopted the common law as developed up to the ap-
proximate time of the Revolution,l8 while still others adopted the common
law in force prior to the adoption of the state constitution.l? Other
states adopted the body of law which was in force in the state of which
they were a part as of the date of separation.Z0

Since common law powers are not static, this date may be important.
Kentucky, for example, specified by statute that the Attorney General:

shall exercise all common law duties and authority pertaining
to the office of the Attorney-General under the common law,
except when modified by statutory enactment .21

The court has said, however, that:

To declare that the common law and statutes enacted prior to
that time should be in force was equivalent to declaring that
no rule of the common law not then recognized and in force

in England should be recognized and enforced here ...[W]hen
it is sought to enforce in this state any rule of English
common law, as such, independently of its soundness in prin-
ciple, it ought to appear that it was established and recog-
nized as the law of England prior to the latter date. [March
24, 1607]22

The Kentucky court invoked this rule in Commonwealth ex rel. Ferguson
v. Gardner and denied the Attorney General authority to intervene in a will
contest, because he '""failed to show that there was any established and re-
cognized law of England to that effect prior to 1607."

A Nebraska case contained an interesting interpretation of the appli-
cable cite of the common law., In Williams v. Miles, the court held that:

The term 'common law of England', as used in one stat-
ute, refers to that general system of law which prevails in
England, and in most of the United States by derivation from
England.... Hence, the statute does not require adherence
to the decisions of the English common law courts prior to
the Revolution, in case this court considers subsequent de-—
cisions, either in England or America, better expositions of
the general principles of that system.

Current Application in British Law

In reviewing American case law on this subject, it may be relevant to
note that these common law powers are still viable doctrines in British
jurisprudence. Writing in 1964, Professor J. L1. J. Edwards describes the
Attorney General's functions as the guardian of the public interest:

-5~



First, there is the Attorney-General's position as the Crown's
principal agent for enforcing public legal rights. ... Gener~
ally referred to as relator actions, proceedings are brought
in the name of the Attorney-General with the object, for exam-
ple, of obtaining a declaration or an injunction (1) in cases
of public nuisance, (2) with a view to restraining a corporation
from exceeding the legal powers conferred upon it by statute,
where the excess of power tends to injure the public, or (3)
to prevent the repeated commission of a statutory offense by
any person. These aspects of the Attorney-General's role as
protector of public rights are of great antiquity. Quite
distinct is the modern participation by successive holders

of the office of Attorney-General who have deemed it their

duty ... to represent the public interest before public tri-
bunals. .,.23

Recent British cases sustain this role. A 1973 case said that "it is set-
tled in our constitutional law that in matters which concern the publie at

large the Attorney General is the guardian of the public interest;" further,

"unless a member of the public has a private right or interest in a matter
concerning the public over and above the interest of the public generally,

that matter cau only be brought before the court if the Attorney General
gives his fiat,"24

Another 1973 case concerned the Attorney General's authority to bring
before the court any matter he thinks may amount to contempt. It noted
that: "in doing so, he acts on behalf of the Crown as 'the fountain of
justice' and not in the exercise of its executive function." The case com-
mented further on his duty to the public: "[In] considering the matters
raised an Attorney-General would with complete impartiality solely be con~
gsldering the public interest of maintaining the due administration of jus-
tice in all its integrity." It concludes that:

Where it becomes manifest ... that there is a need that the
public interest should be represented in a class of proceed-
ings before courts of justice which have hitherto been conduc-
ted by those representing private interests only, we are for-
tu?ate in having a constitution flexible enough to permit of
this extension of the historic role of the Attorney General, 25

] s

3. DEVELOPMENT OF THE OFFICE OF ATTORNEY GENERAL

The common law powers of the Attorney General are a result of the de-
velopment of the office and its evolution throughout centuries of English
jurisprudeiice. A brief review of that development is he%pful in under-
standing its powers as they derive from the common law.?

Development in England

In the Middle Ages, the King had attorneys, serjeants and solici-
tors to perform some of the functions of the modern Attorney General.
Prior to the 13th Century, the King appointed special attorneys to prose-
cute criminal cases. These counsels had only limited authority and were
empowered to represent the Crown in a specified court for a specified pe-
riod of time.

The general term attornatus was used in official documents in England
in the Middle Ages for anyone who appeared for another as pleader, attor-
ney, or essoiner.28 1In Normandy, at the time of the Conquest, either of
the parties in a civil case could appear before a justice and nominate
someone to represent them in their absence, In England, the King or an
individual authorized by a special writ could receive an attorney in the
absence of the party involved if the case were in the King's Court, since it

was a court of record. During the 13th and 1l4th Centuries there are numerous’

records of attorneys teing so assigned; however, these attorneys had to be
received by the justice, or someone authorized by the King,

Professor J. Ll. J. Edwards, in his authoritative study of The Law
Officers of the Crown, explains the development of the King's legal repre-
sentatives in medieval times as follows:

Although the Sovereign is in theory the fountain of justice
and supreme, the Year Books (official records) are replete
with cases in which the King was concerned as a litigant dn
his own courts and, presumably, abided by the decisions
reached by the royal justices. For the King to appear in
person as plaintiff or defendant in such suit was inconceiv-
able. The right of any person to come forward in court and
to sue on behalf of the King in any matter affecting the
King's  interests was repeatedly recognized by the courts. . . .
As a method of protecting the King's rights, however, this
unlimited right of audience could only be regarded, at best,
as somewhat unreliable.30

The first mention of the title of attormnatus regis is in the statute
38 Henry III, but such.an office had probably been in existence for some
time. Dr. Hugh Bellot gives 1254 as the earliest date when Lawrence del
Brok appeared for the Crown; he was designated in many cases by the phrase
sequitur pro rege and seems to be the first attorney designated by the
King to act as his permanent attorney in the King's Bench.3! Professor
Edwards, however, cites studies to show that del Brok was conducting the
King's business as early as 1247.32




Apparently, numezgis Abtornati Kegls were smployed at the same time.
Some were appointed ad hoc to represeny the Crown leecally. ALl appear
5 have bheen appoinLed by*a King's writ in much the same way as a "gen-
eral attorney" for an inddvidual. Tn addition ¢o these individuals, there
were the King's serjeants-at-~law in every county :¢ prosecute pleas in the
Crown's name before the common law courts.

Authorities differ as to when the office of Attorney General actually
came into being. Bellot says that finally, in 1472, William Husse was
appointed Attorney General of England with the power to appoint deputies
to act for him in any court of zacord. TFor the first time, the office
was held singly; it has remuined so since. As George W. Keeton points
out:

The fixing of dates is often an idle pursuit where the pro-

gress of historical development is concerned. This is par-

ticularly true of English History. There is no need, there-

fore to pronounce with certainty that so-and-so was the

first Attorney-General, or that the office was instituted

in such a year, even if this were possible. Historically,

the office has no statutory basis. The Attorney-General

and the Soliciltor-General are the products of royal need.

These officas emanate from the magnitude of the royal busi-~

ness in the Courts. TFor this the King, like everyone else : .
must have his representatives to match the proctor in the :
ecclesdastical courts. Little by little the Law Gfficers

are drawn into the great constitutional struggles of Tudor

and Stuart times, and when these are at last ended, the Law

Officers emerge, firmly attached to the King's Cabinet Coun-

cil, whose development has made possible our modern Par-

liamentary system.33

The attornatus regis in the period from the reign of Edward II to
the reign of Edward III were granted limited patents in respect to the
courts in which they could practice, the area over which they had author-
ity, or the business with which they were entrusted.34 As the office
evolved, the several attorneys who had limited power were replaced by a
single attorney who had much wider powers and could appoint deputies. This
process was complete by the end of the 15th Century; as a result, the King's
attorney had become, by the 16th Century, the most important person in the
legal department of the state and the chief representative of the Crown
and the courts,33

During this period, the King employed several attorneys, who acted
with the serjeants for the King. Gradually the King s attorney grew in
significance while the other members of the King's legal staff, such as
the serjeants, decreased in importance.36 By the reign of Henry VIII,
the King's attorney was the individual who took the bills from the Lords
to Commons and in so doing amended them and put them in workable shape.
During the Tudor Period, the King's attorney was the person consulted by
the government on the law and the one who prepared and conducted the im-
portant state trials.

- The office of Attorney General began to assume political overtones
and, when it did, the role of the King's serjeant's began to diminish.

The King's serjeants could proceed only under specific instructions from
the Crown and could appear only in the Court of Common Pleas. The King's
attorney, on the other hand, could represent the Crown in all tribunals.37

The conflict in legal authority reflected a division which existed
in English law from ancient times to the 17th Century.38 One system, the
common law, had grown in uncodified, form from custom and usage, statutes,
judicial decisions, and other sources. The practitioners of the common
law were the barristers and sergeants, who learned law in the Tans of Court.
The other system was the Roman civil law, which was taught at “he universi-
ties, and practiced by the attornmeys. The common law advocated the supre-
macy.of the law over the sovereign; the Roman law held that Rex est les
loquens: the King is the law. Those who practiced in the common law courts
had a narrow educational background, but could rise through successful prac—
tice to become serjeants and, ultimately, the King's sergeants.

The King required lawyers who were conversant with the political prob-
lems of the day. This was especially true as the contest of jurisdiction
between the rival courts grew and as the constitutional differences be-
tween the King and Parliament became more bitter. The King found it neces-
sary to choose judges who would take his view on constitutional questions
and legal advisers who were committed to them politically. The serjeants
were unwilling to accept the King's position on many constitutional ques-
tions. They were gradually replaced by officers who were geared to a more
modern concept of government and politics and the Attorney General emerged
as the pre—~eminent figure.

By 1769, Blackstone could write that the Attorney General '"represents
the sovereign . . . and his power to prosecute all criminal offenses is un-
questioned at Common law." He gave the following discription of the Attor-
ney General's powers in criminal prosecutions:

The objects of the king's own prosecutions, filed ex officio
by his own attorney gemeral, are properly such enormous mis-
demesnors, as peculiarly tend to disturb or endanger his gov-
ernment, or to molest or affront him in the regular discharge
of his royal functions. For offences so high and dangerous,
in the punishment or prevention of which a moment's delay
would be fatal, the law has given to the crown the power of
an immediate prosecution, without waiting for any previous
application to any other tribunal. . . . The objects of the
other species of informations, filed by the master of the
crown-office upon the complaint or relation of a private
subject, are any gross and notorious misdemesnors, riots,
batteries, libels, and other immoralities of an atrocious
kind, not peculiarly tending to disturb the government (for
those are left to the care of the attorney general) but which,
on account of their magnitude or pernicious example, deserve
the most public animadversiom. . . .



There can be no doubt but that this mode of prosecution by
information (or suggestion) filed on record by the king's
attorney general, or by his coroner or master of the crown-~
office in the court of king's bench is as antient as the
common law itself. For as the king was bound to prosecute,
or at least to lend the sanction of his name to a prosecu-
tor, whenever a grand jury informed him upon their oaths that
there was a sufficient ground for #nstituting a criminal
sult; so. when these his immediate officers were otherwise
gufficiently assured that a man had committed a gross mis-
demesnor, elther personally against the king or his govern-
ment, or agalnst the public peace and good order, they were
at liberty, without walting for any farther intelligence,

to convey that information to the court of king's bench by

a suggestion on record, and to carry on the prosecution in
his majesty's name. ¥But these informations (of every kind)
are confined by the constitutional law to mere misdemesnors
only; for, wherever any capital offence is charged, the same
law requires that the accusation be warranted by the oath of
twelve men before the party shall be put to answer it.

Dardng the constitutional struggles that followed the Revolution, the at-
torney General emerged as the legal adviser for the government, not just -
as the single servant of the King. He appeared on behalf of the Crown in
the courts, gave legal advice te all the departments of government and ap-
peared for them in courts whenever they wished to act. He became an ad- ’
viger to the government as a whole; the Attorney General for the Crown. :

Colonial Period

Colonization of America brought with it the office of Attorney General,
through elther executive or legislative action. Regardless, however, of
the manner in which the office was instituted, the colonies made little
attempt to define or enumerate the duties of Attorney General in America.
It was accepted generally that he possessed the common law powers of the
English Attorney General except where they were changed by the constitution
or atnggte. "He was in a sense a delegate of the Attorney General of Eng-
land."

In most of the colonies, the office probably existed for some time
bafore it was mentloned officially. Maryland, for example, was first set~-
tled in 1634, but 1658 was the first year in which a printed record re-
ferred to an Attorney General. We know something of his duties from a
conmission by the Lord Proprietor to the Attorney General in 1660, which
sald that he should act:

in all Causes as well Criminall as Civill to sue poursue
prosecute and Implead and in our name on Suites against vs
Comenced to answere as fully and amply as any Attorney Gen-
erall may doe.
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The Colonial archives revsal that he was engaged in activities ranging
from preparing indictments on charges of murder, theft, mutiny, sedition,
and piracy, to appearing before the grand jury, and to acting against indi-
viduals for disturbing a minister in a divine service. He worked closely with
the courts and made recommendations to the Council,even suggesting the
creation of new courts and appointing attorneys for the county courts.

In Massachusetts, the first Attorney General was appointed in 1680.
Powers during the Colonial period apparently rested primarily on the com-—
mon law, which caused an Attorney General to lament, in 1701, that he
"never Could know what was my duty,~-What I Should doe, . . . All other
officers know their power dutg & dues by the law, but Relating to the King's
Attorney the law is Silent."4

Some of the most specific instructions to come out of the Colonial
perlod are those by the Lord Proprietors to their appointees as Attorney
General of South Carolina. In 1708, the duties of an Attorney General were
thus specified:

.« » to Act, Plead, Implead, Sue and Prosecute all and every
Person & Persons whatsoever, for gll Debts, Fines, America-
ments, Forfeitures, EScheats Claims and Demands whatsoever
which now is or may or Shall be Due and in Arrears to Us upon
any Account whatsoever whither Rents, Revenues or otherwise
howsoever, And to Prosecute all Matters Criminall as well as
Civill Giving and hereby Granting unto You full Power and Au-
thority and the Premises therein to Deal Doe Execute and Per-
forme in as large and Ample manner to all Intents and Purposes

. as to Said officer of Attorney Generall doth in any way Apper-—

1"
.

taine & bellong.

In addition to these responsibilities, the Attorney General kept the
proprietors informed on the general welfare of the colony, the conduct of
public officials, and matters relating to disposition of land titles.

In Virginia, the first recorded appointment of an Attorney General
was in 1643. Generally, the duties of the Attorney General were to prose-
cute criminal actions, handle bonds and disputed land claims, and to repre-
sent the Commonwealth. However, in Virginia, he also seemed to exercise
a substantial degree of control and supervision over the collection of
public monies. The Attorney General of Virginia occasionally assisted the
House of Burgesses in drafting bills, and,even though he was not a member,
was given a seat in the House .45

These examples, taken primarily from Oliver Hammonds' study of the
Attorney General in the American Colonies, show that considerable dif--
ferences existed in Attorneys General's duties, methods of selection, and
relationship to the rest of the government. The office was far from sta-
ble, as the Crown or legislatures kept changing it, and often had a far
from satisfactory relationship with the Governor.

An overwhelming majority of the states, thirty-four of the fifty,
either continued or created the office of Attorney General with their
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first constitutions. Eight other states established the office by law at
the time of statehood,

Continuity of Office

If the commen law powers of the office derive from its origins, the
question arises whether a break in the office's status affects such powers.
Eight states did not have Attorneys General at the time they became states,
while others functioned for various periods without such an official. Ver-~
mont, for example, was without an Attormey General for more than a century.

There are indications the office did exist in some jurisdictions, al-
though without a formal basis. A study of Penmsylvania's Attorney Gen-
eral's office notes that it was provided for in the first comstitution,
but not the next two. Under what authority, then did it fumction? The
only authority under which he could function would be that of the common
Law.46 The office of Attorney General in Massachusetts was abolished in
1843 and restored in 1849, but with more restricted authority. The court
held in Parker v. May that, although this broke the continuous f£low of the
common law, and although the new statute restricted powers without men-
tioning common law, the legislature's action did not preclude the exer—
cige of common law powers.

The Pennsylvania court has recognized the Attorney General's common
law powers, including that of conducting grand jury investigations. 1In
1y3¥, the leglslature codified this power; a year later, it repealed the
statute, Subsequently, in Appeal of Margiotti, the court recognized the
continued existence of this power even though a dissenting opinion ar-
gued that repeal of the statute abolished the power it codified.

12w

4, THE ATTORNEY GENERAL'S COMMON' LAW POWERS

Two subjects are involved iu considering Attorneys General's com-
mon law powers: the definition of those powers and the extent to which
they are retained by the Attorney General. Neither is susceptible to a
clear answer. ' This chapter gives a summary of judicial holdings on these
issues. .The following chapter examines particular powers in more detail.

Judicial Definition of Power

As one authority, Earl DeLong has noted, there is no accepted delinea-
tion of common law powers: ‘

Although many courts in the United States have agreed that
the Attorney General of the contemporary American state is
endowed with the common law powers of his English forbearer
. « . the application from one jurisdiction to another of
this seemingly simple principle has produced an astonishing
array of mutations which make it altogether impossible to
reach any sweeping generalization on the matter.

The first American court to rule on the Attorney General's common law
powers was the Supreme Judicial Court of Massachusetts. In the 1850 case
of Parker v. May it held that the Attorney General might exercise powers
that had belonged to the English Attorney General under common law.

The most frequently-cited listing of the Attorney General's common
law powers is found in People v. Miner, a New York case decided more than
a century ago. The court found that:

The attorney-general had the power, and it was his duty:

1st. To prosecute all actions, necessary for the pro-
tection and defense of the properties and revenues of the crown.

2nd. By information, to bring certain classes of per-
sons accused of crimes and misdemeanors to trial.

3rd. By scire faclas, to revoke and annul grants made
by the crown improperly, or when forfeited by the grantee
thereof. :

4th. By information, to recover momney or cother chattels,
or damages for wrongs committed on the land, or other posses-—
sions of the crown.

5th. By writ of quo warranto, to determine the right
of him who claims or usurps any office, franchise or liberty,
and to vacate the charter, or annul the exigstence of a cor-
poration, for violations of its charter, or for omitting to
exercise its corporate powers.

6th. By writ of mandamus, to compel the admission of
an officer duly chosen to his office, and to compel his res-
toration when illegally ousted.

7th. By information to chancery, to enforce trusts, and
to prevent public nuisances, and the abuse of trust powersz.
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8th. By proceedings in rem, to recover property to which
the crown may be entitled, by forfeiture for treason, and prop-
erty, for which there is no other legal owner, such as wrecks,
treasure trove &c. (3 Black. Com. 256-7, 260-266; id., 427
and 428; 4 id., 308, 312.) T

9th. And in certain cases, by information in chancery,
for the protection of the rights of lunatics, and others, who
are under the protection of the crown. (Mitford's P., 24-30,
Adams' Equity, 301-2.)

The court noted, however, that "this enumerationm, probably does not
embrace all the powers of the attorney-general at common law. . . ." Al-
though some of the language used is archaic, this early decision estab-
lished basic powers in criminal prosecutions, ouster actions, protection
of trusts, and other actions.%48

A 1953 decision by the Pennsylvania court in Commonwealth ex rel. ;.
Minerd v. Margiotti enumerated additional powers:

The Attorney General of Pennsylvania is clothed with the
powers and attributes which envelop Attorneys General at
common law, including the right to investigate criminal
acts, to institute proceedings in the several counties of
the Commonwealth, to sign indictments, to appear before the
grand jury and submit testimony, to appear in court and to
try criminal cases on the Commonwealth's behalf, and, in any
and all of these activities to supersede and set aside the
digtrict attorney when in the Attorney General's judgment
such action may be necessary.

Michigan's highest court, in Mundy v. McDonald, acknowledged the of-
fice’s common law authority: :

We must recognize the fact that the office of Attorney Gen~-
eral is ancient in its origin and history, and it is gen-
erally held by the states of the Union that the Attorney Gen-
eral has a wide range of powers at common law. These are in
addition to his statutory powers.

Many courts have relied on the description of the Attorney General's
powers given in Ruling Case Law:

Although in a few jurisdictions the attorney general has only
such powers as are expressly conferred upon him by law, it

is generally held that he ig clothed and charged with all the
comuon law powers and duties pertaining to his office, as
well, except insofar as they have been limited by statute.
The latter view is favored by the great weight of authority,
for the duties of the office are so mumerous and varied that
it has not been the policy of the State Legislatures to at-
tempt specifically to enumerate them; and it cannot be pre-
sumed, therefore, in the absence of an express inhibition,
that the attorney-general has not such authority as pertained
to his office at common law. Accordingly, as the chief law
officer of the state, he may, in the absence of some express
legislative restriction to the contrary, exercise all such
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power and authority as public interests may, from time to
time require; and may institute, conduct, and maintain all
such suits and proceedings as he deems necessary for the
enforcement of the laws of the state, the preservation of
order, and the protection of public rights.49

‘'he Maine Supreme Judicial Court incorporated this quotation into its
decision in Withers v. Lane & Libby Fisheries Co., and used substantially
the same language in a 1973 decision in Lund ex rel. Wilbur v. Pratt. A
Nebraska decision, State ex rel. Sorenson v. State Board of Equalization,
used part of it:

By the great weight of authority, it is now held that the
Attorney General is clothed and charged with all the com~
mon law powers and duties except in so far as they have been
limited by statute. The duties of his office are so nume-
rous and varied that it has not been the policy of different
state legislatures to enumerate them.

The Minnesota court, in the 1960 case of Slezak v. Ousdigian, said:

The Attorney General is the chief law officer of the state.
His powers are not limited to those granted by statute, but
include extensive common law powers inherent in his office.
He may institute, conduct, and maintain all such actions and
proceedings as he deems necessary for the enforcement of the
laws of the state, the preservation of order, and the protec-
tion of public rights.

Representation of the People

It has been held that the Attorney General's common law powers derive
from his role as representative of the people, not of state govermment.
In a 1974 Kentucky case, Commonwealth ex rel. v, Paxton, et al., the Court
of Appeals denied the appellees contention that Attorney General's duties
were to represent the ''Commonwealth," which they interpreted to mean the
hierarchy of officers, departments and agencies heading the executive branch
of government. The court said that:

It is true that at common law the duty of the Attorney Gen-
eral was to represent the King, he being the embodiment of
the state. 3But under the democratic form of government now
prevailing the people are the King, so the Attorney General's
duties are to that sovereign rather than to the machinery of
government. [citation omitted.]

The same issue was raised in a 1974 California case, D'Amico v. Board
of Medical Examiners, where plaintiffs contended that the Attorney Genex-
al's representation of a licensing board conflicted with his representa-
tion of the public interest. The court said that his duty to represent
the public interest was paramount where this conflicted with his duty to
represent a state agency or officer.

Arizona is one of the few jurisdictions to deny the Attorney General
authority to act in the public interest, saying in Arizona State Land
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Development v. McFate that:

« « . the initiation of litigation by the attorney general
in furtherance of interests of the public generally, as
distinguished from policies or practices of a particular
department 1s not a concomitant function of this rule.

As a law journal pointed out:

the attorney general in Arizona is thus greatly restricted
in his ability to dnstitute actions which he may deem to be
in the public interest. . . . The decision to oppose the
official determination of a state agency would, then, rest
only in the Governor.

Effect of Statutory Enumeration of Powers

In all jurisdictions, at least some duties and powers of the Attorney
General are prescribed by statute. Many constitutions specify that his
powers shall be '"prescribed by law." Courts in many jurisdictions have
considered the relation of the powers enumerated by statute to those exist-
ing under common law. Most courts follow the rationale expressed by the
New York court in People v. Miner:

As the powers of the attorney-general, were not conferred
by statute, a grant by statute of the same or other powers,
would not operate to deprive him of those belonging to the
office at common law, unless the statute, either expressly,
or by reasonable intendment, forbade the exercise of powers
not thus expressly conferred. -

Florida's court, in State ex rel. Landis v. 5. H. Kress & Co., upheld
the argument that:

. « .+ the duties of such an office are so numerous and varied
that it has not been the policy of the Legislatures of the
states to specifically enumerate them; that a grant to the
office of some powers by statute does nct deprive the Attormney
General of those belonging to the office under the common law.

In State ex rel. Barrett v, Boeckeler Lumper Co., the Missouri court
concurred:

A grant by statute of the same or other powers does not oper-
ate to deprive him [the Attorney General] of those belonging
to the doffice under the common law, unless the statute, ei-
ther expressly or by reascnable intendment, forbids the exer-
cise of powers not thus expressly conferred. (6 C.J. 816.)
This view has been tacitly accepted, and acted upon, in this
state for many years.

Some courts have gstated, however, that common law authority is subject
to statute law, wher: the two are in conflict. Ryan v. District Court, a
recent Nevada case, for example, said that: '[when] an exercise of powers
would repugnant to the statutory law of this state . . . the Attorney Gen-
eral may not look to the common law to justify his action."
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In states recognizing cormon law powers, codification does not affect
them except as expressly stated. Some states obviate the problem by en-
acting provisions specifically declaring that the authority conferred upon
the Attorney General by statute shall not be construed to limit his author-
ity or duty under common law.

Enforcement of Antitrust Laws

At least one state court has said that an Attorney General's au-
thority may be extended by statute beyond those powers recognized by com-
mon law. In the Missouri cdse State ex rel., Barrett v. Boeckeler Lumber
Company, the question of the Attorney General's power to serve as the
enforcing officer for the state's antitrust laws came before the court.

The statute placing responsibility for enforcing the antitrust laws with the
Attorney General was challenged on the ground that the Attorney Gener-

al was not the officer to enforce such a statute, since it was not a

part of his authority at common law. In responding to this the court

said:

. « « The Attorney General of this state is therefore in-~
vested with all the powers and duties pertaining to his
office at common law . . . If the power and duty which

the anti-trust statute purports to confer on the Attoxr-
ney General are not identical with powers and duties which
he already possesses at common law, they are at least of
the same general character, and therefore fall within the
scope of the services which 'may be prescribed by law.'

Status of the Attorney General's Powers

The office of Attorney General is constitutional in forty~four states
and Puerto Rico. Most of these constitutions say that his duties shall
be prescribed by law. A Kentucky case, Johnson v. Commonwealth ex rel.
Meredith, noted three prevailing views in courts' construction of such pro-
visions: :

(1) the legislature may not only add duties but may lessen
or limit common law duties . . .

(2) the term 'as prescribed by law' has been held . . . in
effect, to negative the existence of any common law
duties, so that the Attorney General has none, and the
legislature may deal with the office at will . . .

(3) the term has been construed . . . to mean that the leg-
islatures may add to the common law duties of the offire,
but they are inviolable and cannot be diminished . . .

The court in that instance adopted the first view.

Most courts have recognized the Attorney General's common law powers,
but have also recognized the legislature's power to amend or restrict
them. Courts in a few states have denied the Attorney General any common
law powers. Only one state court had held that the Attorney General's
common law power is beyond legislative revision.

~17-
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Tabular Summaries

The accompanying Table shows which jurisdictions recognize the Attor-
ney General's common law powers, which do not, and which have not settled
the question. This Table is based on Attorneys General's responses to
COAG questionnaires; with some changes or additions. In a few juris-
dictions, recent court decisions have caused revisions in these data. In
others, cases have been identified which were not reported by the juris-
diction; -but which confer or deny powers. In still others, the question-
nalre angwers were indefinite, and the classification was then based on
a review of relevant cases.

These classifications are necessarily arbitrary, but they do indi-
cate that the great majority of states recognize the Attorney General's
common law powers. This indicates that Attorneys General of thirty-
seven states have common law powers, those of seven do not, while the sta-
tus of the other six is not decided. When this Table was first pub-
lighed 4n 1971, thirty-five Attorneys General had common law power, so
the number has increased.

Status Subject to Change

The status of the Attorney General's common law powers is not static,
but subject to judicial revision. TFor example, in most jurisdictions
courts have ruled on the Attorney General's common law powers. A list
of cases 1s appended. No relevant cases have been identified for Alaska,
Connecticut, Cuam, Puerto Rico, Samoa, Tennessee, or the Virgin Islauds.
Vermont indicates that there is case law concerning common law powers, but
no such cases have been identified.

In some jurisdictions, the relevant case law may consist only of
dicta. In others, common law powers may be inferred from the court's
recognition of a specific power. The North Carolina court, for example,
has never expressly ruled on the Attorney General's common law power. In
Sternberger v. Tannenbaum, however, the court stated that the Attorney
General retains common law power. New York courts recognized broad
common law powers in People v. Miner amd other early cases, but have re-
stricted this power somewhat in more recent decisions.

Oregon offers another example of changing case law. The Oregon
Supreme Court had, in various cases, indicated that the Attorney General
had common law powers. State v. Lord held that the Attorney General could
bring suit to protect the state's interest in land; Gibson v. Kay recog-
nized his common lay authority to bring mandamus proceedings; Wemme v. First

Church of Chirst, Scientist declared that he had a common law duty to over-
see charitable trusts; and other cases further defined his common law
powers, In a 1959 sase, State ex rel.Thornton v. Williams, the court
restricted such powurs, saying that the common law power to initiate crimi-
nal proceedings reposed in the district attorney, not the Attorney Gen~

eral. In view of this case, Oregon reports that there is "some question as
to common law powers." :

Powers Not Determined

As Indicated in the Table, the status of the Attorney General's common
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law power is not determined in six states. Maryland's statement on a COAG
questionnaire is typical of such jurisdictions: '"Neither the legislature
nor the courts have developed the common law powers of the Attorney General.
The only powers exercised by him are those prescribed by the Constitution

or by statute." Georgia reports that: "There are no judicial decisions
specifically vestricting the Attorney General's power to those actions autho-
rized by Constitution or statute." In some jurisdictions, the Attorney Gen-
eral has considered his written powers to be adequate and recourse to the
common law has not been sought.

In some jurisdictions, a considerable body of case law on the question
has developed, but there is not a clear determination of powers. Texas,
for example, has a number of cases relating to the Attorney General's com-
mon law powers, but case law is divided, and the most recent case reported
to COAG held against such powers. A 1955 study by John Ben Shepperd, then
Attorney General, reviewed Texas decisions and concluded that:

+ « » it would appear that the Attorney General of Texas does
have extra-statutory powers derived from the common law. Just
which of the powers the courts of Texas are willing to recognize
is largely a matter for speculation. . . . A survey of the opin-
ions from other jurisdictions may be partially enlightening ox
this matter, but the number and diversity of enacted statutes

on the subject in this State, when coupled with the unique fea-
tures of our Constitution and heritage, render the future trend
of the Texas law extremely difficult to predict.5l

No Common Law Powers

Only a few jurisdictions have denied the Attorney General any common
law powers. In some other jurisdictions, the common law is not recognized.

A 1929 New Mexico case, State v. Davidson, held that:

.+..this doctrine of implied common law powers in the Attorney
General...is based entirely upon the initial premise that the
Attorney General was recognized as being vested with common-—

law powers before any attempt was made to enumerate oy define
his powers by statute.

In New Mexico, the duties were defined by statute before the office was made
constitutional and so, in the court's view, the constitution could not con-
firm common law powers in the office. A 1967 case, State v. Reese, upheld
this position, despite the Attorney General's contention that the '"case
stands alone in this country in its conclusion that common law powers and
duties are not vested in the office." A 1973 case, State ex rel. Norvell

v. Credit Bureau, Inc., confirmed that the New Mexico Attorney General does
not have common law powers.

The Arizona court, in Arizona State Land Department v. McFate, a 1960
case, said that ''the Attorney General has no common law powers."

Wisconsin, in State v. Snyder, held that the constitutional provision
that the duties of the office were to be prescribed by law meant that they
could only be derived from statute. (See next page.) South Dakota reports
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TABLE 1: COMMON LAW POWERS OF THE ATTORNEY GENERAL

Has Such No Such
Powers Decided Powers Comments
Alabama X Where not limited by statute
or constitution
Alagka X Where not limited by statute
or constitution
Arizona Case law denies powers
Arkansag X Where not limited by statute
California X Most powers now defined by
‘ statute
Colorado X Limited case law
Connectilcut X Where not limited by statute,
constitution, or court
Delaware X Case law does not specify
powers
Florida X Where not limited by statute
Georgla Insufficient case law _
Hawaili X Statutes give Attorney General
common law power
Idaho X Res power to institute certain
actions
Illinois X Has extensive powers, through
case law
Indiana Courts limit Attorney General
to statutory power
Towa Case law not completely clear
Kansas X Case law
Kentucky X Where not limited or modified
by statute
Louisiana Common law not recognized in
state
Maine X By statute and case law
Maryland Not developed by legislature
or courts
Massachusetts X Wide range of powers, through
case law
Michigan X Wide range of powers, through
case law
Minnesota X By case law, not gtatute
Misgilssippi X By case law
Missourdi X By case law, not statute
Montana X By case law, where not limited
by statute
Nebraska X Where not limited by statute
Navada X By case law, has all common
law power
New Hampshire X Case law
New Jersey X Reaffirmed by statute and con-
‘ stitution
New Mexico Courts deny Attorney General
common law power
New York X By case law
North Carolina X Implied from statute and case

law
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TABLE 1. COMMON LAW POWERS OF THE ATTORNEY GENERAL (Cont.'d)

Has Such No Such
Powers Decided Powers Comments

North Dakota X Insufficient case law

Dhio X By case law

Qklahoma X By case law

Oregon X Except where limited by sta-
tut.e

Pennsylvania X Extensive case law

Rhode Island X By case law

South Carolina X Certain powers exercised

South Dakota Courts limit Attorney General
to statutory power

Tennessee X No statutes or case law

Texds X No statutory basis; case law
divided

Utah X By case law

Vermont X By statute

Virginia X Has powers, by virtue of con-
stitutional status

Washington X Where not limited by statute

West Virginia X Case law

Wisconsin Dicta only in recent cases

Wyoming X Insufficlient case law
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that “since the 1961 decision in State ex rel. Maloney v. Wells any questions
of the Attorney General's common law powers has been dissipated." As in Wis-

consin, the constitutional provision is interpreted to mean that his powers
derive only f£rom statutory law.

A 1974 case, In re Sharp's Estate, confirmed the Attorney General's lack

of common law power to initiate and protect the interests of the state and
its citizens.

The Indiana court held in State ex rel. Bingham v. Home Brewing Co.
that the Attorney General did not have the common law powers which attached
to the office in those jurisdictions where he was - constitutional vfficer,
gince the office was created by statute in that stute. This distinction is
not universally accepted. Courts in other states, where the Attorney Gen-
eral 18 not a constitutional officer, such as Connecticut and Oregon, have
recognized at least some common law powers.

North Dakota statutes, say that '"there is no common law in any case
where the law is declared by the Code".5%2 The court, however, upheld the
Attorney General's authority to go before a grand jury, even without statu-
tory authorization in the case of State ex rel. Miller v. District Court.

Louisiana has never adopted the common law, due to its predominately
French-Spanish origin. The Louisiana Supreme Court, in Saint v. Allen, re~
jected the Attorney General's attempt to exercise common law powers, as they
do not exist in that state.

The status of the Attorney General's common law powers in the Common~
wealth of Puerto Rico and the Territories of Guam, American Samoa and the
Virgin Islands 1s unclear. There is no relevant case law in these juris-
dictiong. The Virgin Islands reported in response to a COAG questionnaire
that the Attorney General did have common law powers, Puerto Rico that he
did not, and Guam and Samoa that such powers were undecided. The Attor-
ney General 1s appointed b the Governor in the territories; the Governor,
in turn, is federally appointed.

As the United States government retains no comson law powers, it
might be difficult to establish their applicability to territories, par--
ticularly when the territories were not English in origin. An 1889 Hawaii
case, The King v. Robertson, noted that: " . . . The common law is not
in force in this Kingdom. This is not an English colony which has brought
out the hw of England to be in force here. . . ." Hawaiil resolved such
problems by enacting a statute conferring common law powers on the Attor-
ney General. A study of Guam and American Samoa, however, mnotes that
"American precepts of common law, modified as necessary to accomodate the
various cultures, are applied . . . through an appointed judiciary.'>3

Powers Cannot be Limited

Illinois' Constitution provides for an Attorney General who "shall
perform such duties as may be prescribed by law."5% The Illinois court
has gone beyond that of other states to declare not only that the Attor-
ney General has common law power, but that such power cannot be limited,
This position has heen sustained in a series of cases. In People v.
Finnegan, the court held that:
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In this State the constitution, by creating the office

of Attorney General under its well-known common law desig-—
nation and providing that he shall perform such duties as
may be prescribed by the law, ingrafted upon the office
all the powers and duties of an Attorney General as known
at the common law and gave the General Assembly power

to confer additional powers and impose additional duties
upon him. The legislature camnot, however, strip him of
any of his common law powers and duties as the legal rep-
resentative of the State.

Fergus v. Russel is among the Illinois cases which affirmed that "un—
der the common law the Attorney~General had well-known and well-defined
powers, and it was incumbent upon him to perform well-known and clearly
prescribed duties." The court has never attempted to enumerate these,
except to note that "the attorney genmeral was the law officer of the crown,
and its only legal representative in the courts;" as it did in Hunt v.
Chicago Horse & Dummy Railway Co. In a 1953 decisionm, People ex rel El-
liot.v. Covelli, the court concluded that:

. . . on those occasions when the Tllinois courts have had
an opportunity to examine into the matter of the rights and
prerogatives of the Attorney General of the state, they have
quite generally determined that such officer, in addition to
- those powers and duties conferred by statute, ‘enjoys all the
inherent powers and duties of the Attorney General of Eng~-
land under the common law, and that under no circumstances
could those powers be denied him.

Has Powers Except as Modified by Statute

The majority of jurisdictions recognize the Attorney General's comw
mon law powers, but consider them subject to constitutional or statutory
modification. The existence of common law power is thus recognized, but
it must be considered in the context of that jurisdiction's statute law.
Where statute law and common law conflict, the legislative act will pre~
vail in most cases. Where the statutes are silent, the Attorney General's
power at common law will be acknowledged.

Most states hold that the term '"prescribed by law' includes the com—
mon law, or hold that the institution of the office of Attorney Gen~
eral brought with it common law powers that cannot be abrogated. Suppoxrt—
ing cases are too numerous to be listed, but a few examples are cited here.

The Montana court said in State ex rel. Ford v. Young that:

. . . the office of attorney general, as it existed in Eng-
land, was adopted as a part of the governmental machinery,
and that in the absence of express restrictions, the com-
mon law duties attach themselves to the office so far as
they are applicable and in harmony with our system of gov—~
ernment.

Mississippi, in State ex rel. Patterson for Use and Benefit of Adams-
Co. v. Warren, likewise held that "the attormey general is clothed with
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all the common law powers of the office, except insofar as they have been
expressly restricted or modified, . . ."

The Maine court reached a similay conclusion in In re Maine Central
Railroad:

The Attorney General represents the whole body politic, or
all the citizens and every member of the state. Only a few
of the duties of the Attorney General are specified by this
and the following sections [referring to the statute] . . .
The Attorney General is however, clothed with common law pow-
erg. 1t is for him to protect and defend the interests of
the public.

An Illinois case Hunt v. Chicago Horse & Dummy Railway Cou, is fre-
quently quoted to show that statutes merely specify a few duties, and the
rest are authorized by common law:

In England, the office of attorney general has existed from
a very early period, and has been vested by the common law
with a great variety of duties in the administration of the
government. . . . Upon the organization of governments in
this country, most, if not all, of the commonwealths which
derive their system of jurisprudence from England adopted
the offlce of attorney general as it existed in England as
a part of the wmachinery of their respective governments.
The prerogatives which pertain to the crown of England are
here vested in the people, and the necessity for the exis-—
tence of a public officer charged with the protection of pub-
lic rights and the enforcement of public duties, by proper pro-
ceedings in the courts of justice, is just as imperative
here as there. The duties of such an office are so numer-
ous and varded that it has not been the policy of legisla-
tures to attempt the difficult task of enumerating them
exhaustively, but they have ordinarily been content, after
expressly defining such as they have deemed the most impor-
tant, to leave the residue as they exist at common law, so
far as applicable to our jurisprudence and system of gov-
ernment.

The Supreme Court of New Hampshire, in Fletcher v. Merrimack County,
held that the Attorney General had all of the powers of common law in crimi-
nal actions. In Michigan, the court declared in Mundy v. McDonald that
the Attorney General has a wide range of common law powers in addition to
his statutory powers. The Minnesota Supreme Court said in State ex rel.
Young v. Robinson and Dunn v. Schmid, that the Attornmey General 'is pos-
sesged of extensive common law powers which are inherent in his office."

In State ex rel, Carmichael v. Jones the Alabama court affirmed 'that the
attorney general's powers are as broad as the common law unless restricted
or modified by statute."

The legislature's right to modify common law powers is not absolute,
at least in those jurisdictions where the Attorney General is a constitu-
tional officer. As Kentucky's Court of Appeals said in Johnson v. Common-
wealth ex rel Meredith:

. . . The office may not be stripped of all duties and rights
so as to leave it an empty shell, for obviously, as the legis-
lature cannot abolish the office entirely, it camnot do so
indirectly by depriving the incumbent of all his substantial
prerogatives or by practically preventing him from discharg-
ing the substantial things appertaining to the office.

Missouri's highest court, in State ex rel. McKittrick v. Missouri
Public Service Commission defined the relationship of common law to state

statutes and constitution. The state's constitution provides that the
Attorney General shall perform such duties as may be provided by law. The
state, by statute, has adopted such common law as is not repugnant to its
constitution and statutes. The court concluded, therefore, that "There

can be no doubt that the Comstitution does not prohibit the General Assem-
bly from limiting the common law powers of the Attorney General.

In those states where the Attorney General's common law power is recog-
nized, the court may reject a particular power as mot belonging -to the of-
fice at common law. Thus, the Nevada court held in State ex rel. Fowler
v. Moore that, although the Attorney Gemeral had full common law powers,
these did not include the power to set aside a divorce decree.

In other states, a judicial ruling of common law power may be. weakened
by a subsequent decision. Thus, a 1902 Washington case, State ex rel., At-
torney General v. Seattle Gas and Electric Company, held that the Attorney
Ceneral retains those powers which were ordinarily exercised by him under
common law except where the legislature has seen fit to .confer such‘pow§rs
upon another officer. In a 1974 case, State V. 0'Connell, the court said
that the powers of the Attorney Gemeral are created not by the common law
but by the legislature or the comstitution. However, the latter rule was
stated briefly as one point of a lengthy and complex case, Wh%ch.involved
many issues. The fact that it was a six to three decision, with two other
justices not participating, and that the court stressed its reluc?ance to
overturn the jury verdict, are considered to mitigate the case's impor—
tance in defining common law powers.

~25=



[~

5. SPECIFIC COMMON LAW POWERS

The following pages classify topically cases concerning the Attorney
General's common law powers. Obviously, any such classification involves
arbitrary declgions, both in the subjects selected and assignment of cases.
Ho attempt has been made to include every case relating to the Attorney
General's common law powers. Some caseg, on the other hand, are discussed
under more than one heading. Citations to the cases are given in the Appen-
dix at the end of the report.

Ingtitucion of Civil Suilts

Courts have held that the Attorney General has broad power to act to
protect the public interest. Howard v. Cook, an Idaho case, held that:

It 18 virtually cornzeded that the attorney general is em—
powered to institute civil actions for and on behalf of the
state for the protection of the state's rights and interests,
ap was apparently the universal rule at common law; that is,
at common law, the attorney general had the right to institute
eivil suits on his own initiative and at his own discretion
for such purpose.

California's court upheld the Attorney General's action to purge fraudulent
voter regiscration lists on similar grounds in Pierce v. Superior Court in
and for Los Anpeles County:

" The right of the state to proceed by an action in equity...to
purge {voting registers]...may not seriously be questioned....
If, 48 we hold, the state may maintain such an action, the
right of the Attorney General to institute it may not be at—
tacked. The Attorney General, as the chief law officer of the
state, has broad powers derived from the common law, and in
the absence of any legislative restriction, has the power to
file any civil action or proceeding directly involving the
rights and interests of the state, or which he deems necessary
for the enforcement of the laws of the state, the preservation
of order, and the protection of public rights and interests.

Many anctilons by the Attorney General have been upheld on the basis of
his common law duty to protect the public. In an 1887 Illinois case, Hunt
v, Chicago Horse & Dummy Railway Co., the court allowed the Attorney Gen—
¢ral to restrain the defendant from constructing a railroad without under-~
taking certaln procedures. The court quoted the lower court reference to:

««sthe prineilples of the common law, which make the attorney
general the proper representative of the people of the state
in all courts of justice, and charge him with the official
duty of interposing for the protection and preservation of
the rights of the public, whenever those rights are invaded
and there 1s no other adequate or available means of redress.
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The Michigan court, in Mundy v. McDonald, said that "a broad discretion is
vested in this officer in determining what matters may, or may not be, of
interest to the people generally."

In a Texas case, State v. Goodnight, the Attorney General petitioned
for an injunction to restrain fencing in of public lands. The Texas Sup-
reme Court held that these enclosures injured the public as an aggregate
body, and, therefore, it was the Attorney Gerneral‘s duty to proceed to re-
move them. The decision did not specifically mention common law powers;
however, this apparently was the authority involved, as no statutory or

constitutional provisions were cited. Similarly, a California district
court in Don Wilson Builders v. Superior Court ruled that the Attorney

General had standing to sue to enjoin viclations of the state civil rights
act. As the act does not provide for enforcement by the Attorney General,
his standing might derive from the common law.

A state Attorney General's right to bring suit on behalf of the people
under federal law was upheld in State of California ex rel. Younger v.
Butz, in which the Attorney General sought an Injunction against defen—
dants who failed to prepare an impact statement under the National Environ-
mental Policy Act. In its conclusions of law, the court held that the At-
torney General has standing to represent the people and to seek compliance
with the Act.

The Kentucky Court of Appeals, in Hancock v. Terry Elkhorn Mining Co.,
overruled a lower court decision which denied the Attorney General's right
to intervene in a suit concerning special overweight truck permits. The
court said that "the Attorney General is not attempting to intervene as
counsel but rather in his capacity as an official of the Commonwealth and
as its chief law officer." It pointed out that he has a vital interest in
this litigation because of such public issues as protection of the public
interest, the travelling public, school busses, and the existence of the
roads.

In State ex rel. Shevin v. Yarborough, a 1972 case, the Florida Sup-
reme Court said that "Generally speaking, the Attorney General is Chief
Counsel for the state which in the final analysis is the people.... In
the final analysis, the citizens constitute the State and the State the
people." Justice Ervin, in a special concurring opinion, commented fur-
ther that:

The Attorney General is elected by the people; he is entrusted
by them with the common law power to legally represent them or
some of them in matters deemed by him to affect the public
interest. He has a discretionary duty under the common law
rarely modified by statute to protect the public interests of
any of the people who elected him. It is his discretionary duty
to choose those legal matters in the area of public litigation
or quasi-judicial administration in which he believes it is his
official duty to intervene, except in those instances when it is
mandated by the legislature for him to intervene or to refrain
from intervening. If he is mistaken in his legal advocacy, the
courts and quasi-~judicial tribunals always retain the power to
rule against him and often do on the merits but this powet does
not affect his standing to become a party of interest in the .
cause or proceeding. ' : :
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The Wyoming Attorney General brought an action t joi
from £1ling mining certifications in Zweifel wv. Wyomizgeni:lzegEfgzgant
Defendant moved to dismiss, contending the state has no,standin. to e
with respect to any lands or other than its own. The court re‘gctedszﬁ'
contention and upheld the Attorney General's standing to sue: J"We do li
think that the attorney general of this state must sit idly by wnil go
mining laws are ignored in such wholesale fashion." Y By hiie those

The court considered the action as one to enforce

?Sate applicable to mining claims, and not one to quiett::ti:wiooiazgs of
He United States. Consequently, the Attorney General had authority to
maingain the sult, The court cites statutory authority giving the Attor-
ney General power to go into any court in the state to prosecute any rg-
geeding which 18 in his opinion in the best interest of the state: hogever
it also quotes Pilerce v. Superior Court in and'for Los Angeles Co;nt ’
which held the Attorney General has broad common law powers to act iy’ h
prosecution of public rights and interests. ©8 Tn the

Gandy v. Reserve Life Insurance Co., a Mississipopi

action by the Attorney General and the CémmiSSionei1g§1I§23§;n22n§§r2e§ gn
an ingurance company from violating the law by unlawful increases in nioin
mium rates., The court held that “since the nature of the present bilg 3
toymaintain and preserve the lawfully enacted statutes of the state re-—-ls
%uting to Insurance by restraining violations thereof, we conclude that

Lhe Attorney General is vested with the authority and, indeed, has the d

to do s0." This conclusion was based on common law. ’ ®

* some courts have recognized the Attorney General's authority to brin
pui%ﬁ under the public trust doctrine. Pennsylvania's Commonwealth Courtg
in,ggmmanwenlth V. National Gettysburg Battlefield T., Inc., said that "tﬁ
Attorney General is plainly the proper officer to assert th; public trust.ﬁ

Ohlo's Supreme Court said in Sta
L 8 te v. City of Bowling Green that

;#us} doctrine had been consistently recognized by common law in the sEZie

; sald, citing cases, that "where the state is deemed to be the trustee .
o,ivroparty for the benefit of the public it has the obligation to bring
g?céu;oglonlybfz ?rofect the corpus of the trust property but also to

e e public’s loss ocecasioned b ‘
oo em proenEr y the negligent acts of those who dam-

The lowa court has restricted such authority.
byuught an action to enjoin the State Highway c°§mis§?§nAZ§3r2§Z §§:Zril
ql Highways from removing "permanent resident engineers' 'offices'" fc n
their present locations. The Attorney General asserted such removal ;omld
Eﬁ In violation of the laws. The district court held that the Attorneou
General had standing to bring this suit. However, the Iowa Supreme Coy t
raversed that decisilon by holding that neither statutory nor common laur
Rnwera gave the Attorney General authority to institute such an actio iy
The c?urt cited Cosson v. Bradshaw and State ex rel. Fletcher E con
tive Council of the State of Towa, which had held tﬂat any'com;én fziu-
?nierx nr? 1%m1ted by pertinent statutes so that generally “the duties
&n$ pnvera of the Attorney General are defined by statute." These
had also stated that the Attorney General cannot maintain’an actioncizes

such maintenance puts him in a i
SEfietal sonance position which is repugnant to his other

The Indiana Court of Appeals has held that the Attorney General has
no common law powers. It has also held that the Attorney General has no
authority, common law or otherwise, to initiate an action to recover dam—
ages for the destruction of state university property in connection with
a student demonstration. In State of Indiana v. Rankin, the court said
that "the necessary triggering device, the condition precedent to -set the
legal machinery in action is the client's oral or written instruction to
his attorney," which was the university trustees in this case.

Challenging the Constitutionality of Legislative or Administrative Actions

The Attorney General's standing to attack the constitutionality of
state legislation has been recognized as a common law power. In Wilentz
v. Hendrickson and Van Riper v. Jenkins, the New Jersey court allowed the
Attorney General to intervene in private suits challenging the constitu-
tionality of legislation. A Utah case, Hansen v. Barlow, said that
the Attorney General had the duty as well as the power to question legis-
lation. A study of the Attorney General's standing before the Supreme
Court to attack legislation which he thought unconstitutional pointed out

that:

...the basic constitutional principle that the judiciary is to
serve as a check on the legislature would be avoided unless
the attorney general is granted standing to present the con-
stitutional question concerning legislation which seriously
jeopardizes the interests of the government as a whole.37

Courts have also recognized the Attorney General's standing to chal-
lenge action by administrative agencies which he considers injurious to the
public interest. 1In State ex rel. Sorensen v. State Board of Equaliza-
tion, the Nebraska court upheld the Attorney General's common law author-—
ity to petition for a writ of error from a decision of the State Board of
Equalization., The board had reduced tax assessments. The court said:

In equity, as in the law court, the attorney general has the
right, in cases where the property of the sovereign or the
interest of the public are directly concerned, to institute
suit, by what may be called civil information, for their pro-
tection. The state is not left without redress in its own
courts because no private citizen chooses to encounter the
difficulty of defending it, but has appointed this high pub-
lic officer, on whom it has cast the responsibility and to
whom, therefore, it has given the right of appearing in its
behalf and invoking the judgment of the courts on such ques-
tions of public moment...

A subsequent Nebraska case, State ex rel. Meyer v. Peters, cited Sorensen
and held that it was proper for the Attorney General, pursuant to common
law power, statute, and constitution, to challenge the constitutionality
of legislation. The court also cited a Florida case, State ex rel.
Landis, which held that the rule that a person not affected by a statute
cannot challenge its constitutionality did not apply to the Attorney Gen-—
eral who was acting in the public interest.
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A Pennsylvania case, Hetherington v. McHale, recognized the Attorney
General's common law duty to initiate judiclal proceedings if he considers
a law unconstitutional, or to propose legislation to correct the suspected
constdtutional infirmity. The court held, however, that the Attorney Gen-
cral does not have the power to abrogate a statute unilaterally because he
considers it unconstitutional. The court recognized an exception to this
gtatement in cases where the United States Supreme Court has declared a
ptatute to be unconstitutlonal, and Pennsylvania has a statute which is
pidmilar in all important aspects. If the Supreme Court decision is con-
trolling, then the Attorney General may implement it by issuing an opinion.

Intervention in Rate Cases

New Jersey's court upheld the Attorney General's power to intervene
before a regulatory commission in a public utility rate case, saying in
Petition of Public Services Coordinated Transport that:

“The Attorney General has traditionally been recognized as
the defender of the public interest. This power is an attri-
bute of his office, bestowed by the common law, which has not
been taken away by legislative enactment.

The Attorney General's role in rate cases was examined by the Montana *
court in State ex rel. Olsen w. Public Service Commission. It held that
"the action taken by the attorney general questioning the reasonableness
and lawfulness of the [telephone] rates is a proceeding affecting public
Interests and properly maintainable by him." This was identified as a com-
mon law power: ‘'‘public interest being affected, the state is a party in
interest and the attorney general under broad powers given him by the com-
mon law may represent the state in the litigation." Earlier cases had
clearly established the Attorney General's authority to take action ques-
tioning a public service commission's decision, even though he served as
the commission's attorney.38

The Attorney General's common law power to intervene concerning elec-
tricity rates was upheld in Alexander v. New Jersey Power and Light Com-—
pany, and in State ex rel. Shevin v. Yarborough, a Florida case.

The Misgouri court, however, saild in State ex rel. McKittrick v.
Miggourd Public Service Commission that, although the Attorney General had
common law powers, he had no right to intervene in a public service com—
mligsion proceeding, or to apply for a rehearing or writ of review and
appeal, The court said that the statutes provided that the Governor shall
qppuint coungel for the commission, so the Attorney General had no power to

represent, control or impede the Commission in its functioning.' There-
fore, "he ¢annot do the same thing indirectly by intervention."59

Parens Patriae

The common law doctrine of parens patriae has been used in defining
the Attorney General's power, This doctrine has been applied in such
diverse arens as charitable trusts and antitrust enforcement; its accep-
tance by the courts has not been uniform.
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In general, the doctrine provided that the King, through his Attorney
General, could represent all persons non sui juris. It has been noted
that:

The nature and scope of parens patriae has greatly expanded
in this country beyond its original common law confines. This
expansion is reflected in a line of cases developed in the nine-
teen~hundreds.... The nexus in all these cases is that a large
number of a state's citizens were injured--or threatened with
injury--and the injured mass of citizens was unable to protect
its own interests because of the magnitude of the problem. Such
suits were permitted even though the persons represented were
technically non sui juris, and even though thereGHas no direct
injury to any proprietary interest of the state.

The United States Supreme Court acknowledged a state's right to bring
antitrust suits parens patriae.6l State courts have also accepted the doc-
trine. In People of the State of Oregon v. Debt Reducers, Inc., that
state's Court of Appeals said that "the doctrine of parens patriae is
usually applied for the benefit of people who are non sui juris. However
it is not invariably so limited in its applications."

Two recent federal cases have impaired the utility of parens patriae
as a tool for Attorneys General. In 1972, the United States Supreme Court
decided Hawaii v. Standard 0il Co. of California,62 in which the state
sought treble damages for injury to its economy under the Clayton Act. The
Court denied the state standing and emphasized that recovery for injury to
the quasi-sovereign interests of a state would have to be founded on statu-
tory language which was not found in the Clayton Act. The Court did not
expressly foreclose future use of the parens patriae doctrine, but inti-
mated that a state's parens patriae claim in the nature of a class action
on behalf of its citizen—consumers might be permissible.

California v. Frito Lay, Inc.,63 involved a different interpretation
of parens patriae. The Attorney General sued manufacturers concerning an
alleged conspiracy to fix prices in violation of the Sherman Act. The
state sought to recover for injury to its citizen—consumers, not for in-
jury to its general economy. The Court of Appeals for the Ninth Circuit
held that "The authority of the state to act here as representative of
its citizens cannot be founded on its common law capacity as parens
Eatriae.“ The court, however, made it clear that the doctrine could be
restored by legislation. 64 '

A further limitation of the Attorney General's authority to bring an
action on behalf of the consuming public as parens patriae was noted in
the case of People v, Superior Court (Jayhill). The California Court of
Appeals 1imited the Attorney General's power to institute suit to instances
where the state's interest was “direct," “primary and direct," or "present,
direct and immediate." The court found no such direct interest where
restitution of ﬁoneys paid encyclopedia salesmen by individual consumers
was requested. The court held specifically: "In light of the foregoing,
we hold that the People do not have an action in common law restitution
for wrongs alleged to have been committed upon members of the publie.
There is no doctrine of parens patriae that is yet so broad as to vest in
the People the rights and interests which are prerequisites in this type
of action."
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Proceedings Againgt Public Officers

The courts of several states have ruled on the Attorney General's
ggzegfti ingtitute gﬁo warranto actions to recover public offices from
ongful occupants thereof, This is one of the common 1
ated 4in Yeople v. Miner, ' ¥ povers entmer

The origins of Attorney General's standi i

ng to bring quo warranto -
gcedinga to remove public offdcials from office of malfeasance was disEro
cugsed by the Illinols court in People v. Fullenwider:

At common law the writ of quo warranto was a prerogative writ
uged only for the purpose of correcting the public wrongs of
~usurpation of office or wrongful exercise of franchises or 1lib-
crties granted by the crown. It was never used as a remedy for
private cltizens. It wag a purely civil remedy, and it grad-
ually fell into disuse and was succeeded by the prosecution by
%nformation filed in the court of King's bench.by'the Attorney
General in the nature of quo warranto, which was a common law
remedy and a criminal method of prosecution in which a judgment
against the defendant involved not only ouster from office but
algo a fine for usurpation of the franchise, which was regarded
a6 a crime. A private citizen could no more prosecute such a
proceeding than he could prosecute in his own name for any other
c¢rime. The Attorney General had the arbitrary discretion to
determine whether he would institate the proceeding or not, and

his digcretion could not be co
AR e ntrolled and :
review, was not subject to

Thﬁigourt concluded that "the Attorney General is vested with the same dis-
;%g%lwn originally exercised by the Attorney General at common law when the
writ of quo warranto was solely a prerogative remedy of the crown."

A In State ex rel. Young v, Rebinson, the Minnesota Attorney General was
a}lﬁwed to bring gquo warranto proceedings against a city official who had
failed to report violations of liquor laws. The Attorney General's author-
ity was attributed to hils common law powers and he was further allowed to
nqe»iﬂr a‘penalty. State ex rel. Glenn v. Stein recognized the Nebraska
Attorney General's common law power to bring quo warranto proceedings to
oust a county treasurer for malfeasance. ®

California held in Lamb v. Webb that it is within t
@hﬁ Attorney General whether to bring a quo warrzntoi;r§22e§§i;riﬁigncgi—
Egﬁted e%e@tion case. Recently, the Kansas court sustained in State wv.
Gity of Ransas City the Attorney General's standing to institute quo war-
ranto proceedings to test the validity of a city annexation ordinance.

On the other hand, a 1944 Kentuck
. Un th , . cky decision, Commonwealth ex rel.
Attorney General v, Howard, held that the Attorn;y General did not retain
power to bring gquo warranto proceedings.

The Attorney General may also

! proceed through mandamus or injunction
against public officers. A Massachusetts case, Attorney General 1. Trust—
ececs of Boston Elevated Railroad, held that:

The Attornmey General represents the public interest, and as an
incident to his office he has the power to proceed against pub-
lic officers to require them to perform the duties that they
owe to the public in general, to have set aside such action as
shall be determined tc be in excess of their authority, and to
have them compelled to execute their authority in accordance
with law.

A Texas court restated the common law power of the Attorney General
+o bring mandamus proceedings in a case denying that right to a private
citizen. In Yett v. Cook the court denied to the private litigant the
right to file a mandamus to require city officers to call an election for
councilmen, saying that:

...under the ancient and modern rules of the common law, the
state has the power and duty to supervise the conduct of munic-
ipalities. ...Since the state can bring a mandamus suit simi-
lar in purpose to the one before us, it is elementary that the
Attorney General has the power to institute such action.

The Mississippi court said in State ex rel. Patterson V. Warren that
the Attorney General was the proper officer to sue county oafficials for
discrepancies in their financial records, as part of his common law duties.
A New York court had held in an 1872 case, People v. Tweed, that the At-
torney General had common law authority to seek to recover money that city
officers had raised unlawfully and had converted to their own use.

A 1963 Massachusetts decision, Jacobsen v. Parks and Recreation Com=
mission of Boston, said that the Attorney General was the proper officer
to enjoin the commission from selling certain public lands.

in a recent case, Lund ex rel. Wilbur v. Pr tt, the Maine Supreme
Judicial Court, citing Burkett ex rel. Leach v. L'mer, said that:

...at common law, private individuals withour  ~ intervention
of the Attorney General of the State cannot, el. * as of right
or by leave of court, institute quo warranto pros dings or
action in the nature thereof to test the rights of an officer
to the public office he holds.

The court repeated its holding in von Tiling v. City of Portland concern-
ing remedial relief for redress which affects the entire community:
"[Where] the injury claimed is one shared equalily by all the members of
the community the action must be brought by the Attorney General of the
¢tate as representative of not only the particular Plaintiffs who seek
remedial relief but the entire community." The Lund court said that,
with the abolition of the writ of quo warranto, the same relief as was
obtainable under common law process could nmow be sought by appropriate

complaint.

A 1904 Georgia case cited authorities to establish the Attormey Gen~
eral's authority to bring an equitable action in the name of the state, by
the common law proceeding of "information of intrusion" to recover land to
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which the gtate hag title. State v, Paxson and Cannon upheld his author-
ity to obtain an Injunction, in aid of such action, to restrain a trespass
upon the land, without reference to whether the alleged trespasser is in-
solvent, or whether the damages resulting from the trespass are irreparable.

At common law the King could not bring an action of eject-
ment, or krespass to try title, against, an occupant of crown
lands; these actions being founded upon disseisin, and it not
being possible, theoretically, to oust the King. The remedy
of the King was by information, called an 'information of in-
trugion.' See 8 Bacon's Abr. pp. 101,96; 2 Bl. 261. This
information was exhibited in the name of the King's Attorney
General. Attorney General v. Allgood, Parker, 1l; 2 Story's
Bq. Jur. (13th Ed.) § 922. Thie rule of common law has been
followed by South Carolina (State v. Arledge, 1 Bailey, 551;
State v. Stork, 3 Brev. 101), and recognized in New York and
Massachusetts,

Abatement of Nuisance

One of the common law power s enumerated in People v. Miner is the
power to prevent or abate public nuisances. Five years before the Miner
case, the New York Supreme Court had recognized the authority of the At-—
torngy General to bring an action to enjoin a public nuisance in the case
People v. Vanderbilt. The court did not specify the source of this author-
ity, but 1t might be assumed that it was the common law,

The common law power to enjoin nuisances in the form of air or water
pollution has been invoked for almost a century. In an 1884 case, People
v. Gold Run Ditch and Mining Co., the California court upheld the Attor-
ney General's authority to abate a public nuisance, A mining company was
discharging debris into a stream which then polluted and impaired naviga-
tion on a river., The court held that the Attorney General was the proper
party to bring an action to abate this nuisance. A few years later, in
People v. Truckee Lumber Company, the court recognized the Attorney Gen-
eral's authority to enjoin a lumber company from dumping waste and refuse
in a river. The court observed that at common law the Crown had the duty

to protect the public from nuisances and that pollution was such a nui-
sance.

In State v. Excelsior Powder Manufacturing Corporation, the Missouri
court recognized the power of the Attorney General to act for the public
in abating a nulsance consisting of offensive odors coming from a fish pro~
cessing concern was recognized in Withee v. Lane and Libby Fisheries Com-
pany. A Penngylvanila case, Commonwealth ex rel. Shumaker v. New York &
Penngylvania Co., held that the district attorney could not appoint counsel

to handle a river pollution case, since this was a matter exclusively with-
in the common law power of the Attorney General. Idaho's court, in Howard
Vs Cook, held that the Attorney General had authority to sue to protect
water rights of the state, on his own initiative.

There are scores of state cases concerning nuisance actions, including

many brought by Attorneys General. Analysis of such cases is beyond the

scop# of this report; however, some representative cases are noted below

which sustain his common law power to bring such actionms.
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A former Deputy Attorney General of Wisconsin has commented on the
potential uses of the authority to abate nuisances:

It requires only a little imagination to see the potential
use an Attorney General might make of his broad authority to
seek abatement of public nuisances. Any person acting under an
improperly granted license or in excess of his authority as a
licensee is probably engaging in activity constituting a public
nuisance. Any public utility operating in violation of the laws
or regulations governing the utility may be conducting a public
nuisance. Open, continuous, and intentional violation of the
criminal law is also a public nuisance. This might include not
only bawdy-houses and gambling dens, but loan sharking, extor-
tion, and other patterns of illegal activity as well. The
potential for deal'ﬁ§ with some of the activities of organized
crime is apparent. 6

Two recent Ohio cases illustrate the use of the Attorney General's
authority to abate nuisances in environmental cases. In State ex rel.
Brown v. Newport Concrete Co., a 1974 case, in the Court of Common Pleas,
the Attorney General obtained an injunction against defendants, who had
constructed a causeway across a state river which generally impeded the
public's use of the watercourse. In upholding the Attorney General's
standing to sue the court stated that 'the Attorney General of Ohio has
the authority to bring and maintain this action to protect the state's
trust interest pursuant to the common law and statutory powers and duties
of his office."

The Ohio court had previously emphasized the breadth of the Attorney
General's power to abate nuisances in State of Ohio v. BAST Wyandotte
Corp., also a Court of Common Pleas case. There, the Attorney General
obtained an order enjoining defendants from discharging mercury or mercury
derivatives into certain lakes and rivers. The defendants contended that
the Attorney General had no standing to bring the action. The court dis-
agreed: 'mot only does the Attorney General have the authority to bring
the within action," but "it was in all reasonable probability his duty to
do so. The right of the Attorney General in these respects is fundamental
and inherent in the office...."

Among recent cases upholding the Attorney General's right to proceed

“to enjoin a public nuisance was a 1973 Kentucky case, Hancock v. Terry Elk-~

horn Mining Company.

The Attorney General's common law power to abate public nuisances has
been firmly established in New York by several recent cases. People v.

" Town of Huntington involved an action by the Attorney General to restrain

the town from its method of operating incinerators and refuse disposal
sites. The court held that the Attorney General has power to abate a nui-
sance by bringing an injunct.:a proceeding in behalf of the people is
beyond dispute. In People v. Port of New York Authority, the Attorney
General was held to have standing to obtain injunctive relief against a
contractor who installed inadequate sewage systems which released untreated
effluent into a lake,
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A recent case, State of Maryland v. Amerada Hess Corp.,66 involved an
action by Maryland based on pollution of waters occurring upon rupture of
an oil transfer line between a vessel of defendant's tanker corporation
and the plant of a co~defendant. The court held that, even though Mary-
land had not enacted legislation in this area at the time of the oil dis-
charge, the state had a common law right of action against the offenders
to abate the nuisance.

A 1969 Michigan case shows an interesting use of the nuisance of doc-
trine. The Michigan courts had previously recognized that the Attormey
General is the proper party to bring anm action to abate a nuisance, in
Attorney General v. City of Howell and Attorney General ex rel. Township

of Wyoming v. City of Grand Rapids. In Attorney General ex rel. Optome-

try Board of Examiners v. Peterson, the court held that a violation of a

valid statute enacted to protect the public health, safety and welfare was
a public nuilsance, even though the statute contained a criminal penalty,
and an injunction would issue to restrain the violation. It held, further,
that the Attorney General was a proper party to bring an action to abate
such a nuisance.

Abatement of Offenses Against Morality

The Montana court in State ex rel. Ford v. Young recognized the common
iaw power of an Attorney General to abate a nuisance in the form of a bawdy
house, even though statutory power for abatement was vested In the county
attorney. The court held that the Attorney General retained his common law
powers and the statute served merely to add additional parties who could
exercise the particular power.

The 1909 Kentucky case, Repass v. Commonwealth ex rel. Attorney Gen-
eral, recognized the latter's authority to abate nuisances through common
law power. This case involwed three defendants against whom the Attorney
General had brought an action to enjoin gambling. The court found that:

The unlawful and criminal business conducted by the defendants
attract to the place and its vicinity...a large number of crim-
inals, gamblers, low and dissolute characters, sporting men,
dissolute women, and disorderly and idle persons without lawful
means of support. The presence of these persons in the streets
of Covington has a demoralizing effect on the good order and
moral welfare of the community, constituting a public nuisance,
and an ever-present menace to the morality and well-being of the
community. The nuisance has continued in the place for many
years despite the processes of the criminal court.

The Attorney Generall!s authority to initiate such proceedings had been
challenged on the ground that he did not have standing to move against pub-
1lc nuisances, but the court upheld his common law power so to do. The
case has been cited by other jurisdictions; the Arkansas court held simi-
larly in State ex rel. Williams v. Karston.

Iin a West Virginia case, State v. Erlich, the defendant was a gambler
who claimed that the district attorney's action to enjoin his activities
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was improper, because such action would properly be part of the Attorney
General's common law powers. The court dismissed the injunction on the
ground that no injury had been caused.

Enforcement of Charitable Trusts

In the first case to discuss the Attorney General's common law power,
Parker v. May, the Massachusetts court held that he had common law author-
ity to file an information to establish and effectuate a charitable dona-
tion. In so doing, the court said:

The power to institute and prosecute a suit of the nature, in
order to establish and carry into effect an important branch of
the public interest, is understood to be a common-law power, in~
cident to the office of attormey-general or public prosecutor
for the government.

One authority says that:

In England the records show that even before the enactment of
the Statute of Charitable Uses in 1601 suits were brought by the
Attorney-General to enforce charitable trusts. The community
has an interest in such trusts and the Attorney-General repre-
sents the community in seeing that the trusts are properly per-
formed.

The preponderance of case law supports this position.

People v. Miner, the 1868 New York case, pointed out that the statutes
conferred no power to enforce charitable trusts on the Attornmey General,
but it surely was not the legislature's intention to place such trusts be-
yond the law, so the Attorney General must retain common law power to pro-
ceed agailnst them.

In the Illinois case, Newberry v. Blanchford, the power of the Attor-
ney General to interpose to prevent misappropriation of a fund held in
trust for charity was recognized. The court said:

It must be admitted that there is no statute imposing upon the
attorney general the duty of instituting or becoming a party to
any legal proceedings for the protection or preservation of

fr "3 held in trust for a public charity. Whence, then, arises
suci duty? Manifestly from the principles of the common law,
which makes the attorney general the proper representative of
the people of the state in all courts of justice, and charge
him with the official duty of interposing for the protection
and preservation of the rights of the public whenever those
rights are invaded, and there is no other adequate or available
means of redress.

The common law power of the Attorney General to protect charitable
trusts was recognized by the Oregon court in Wemme v. First Church of
Christ, Scientist. The court said that the Attorney General was respon-

sible for protecting the public interest in such trusts, although he could
not accept a separate fee for such action. A Wyoming case, Town of Cody
v. Buffalo Bill Memorial Association, recognized that the Attorney General
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was an indigpensable party in a proceeding to terminate a charitable trust.
This is significant since no Wyoming case has explicitly held that the At-
torney General possesses any common law powers; but this requirement for
participation seems to imply such powers,

A 1961 Washington case, State v. Taylox, involved an action by the
Attorney General for an accounting of a charitable trust in the absence of
allegations of mismanagement., The court held that, since at common law a
court of equity could compel an accounting by the trustees of a private
trust, the Attorney Seneral could compel an accounting as representative
of the beneficlaries of a charitable trust. The court, however, dismissed
his demand for information to which the beneficiaries of a private trust
would not have been entditled.

An early Californla case involving the Attorney General's common law
power to enforce charitable trusts is People v. Cogswell, where the court
aceredits the Attorney General's power to enforce charitable trusts to
the broader common law power to act as parens patriae. The court states
that the Attorney General has not only a right, but a duty to maintain such
sults:

This action is based upon averments of a public trust. It is
brought to remedy abuses in the management of this trust. It
is not only the right, but the duty of the attorney general to
prosecute such action. The state, as parens patriae, super-
intends the management of all public charities of trusts, and,
in these matters, acts through her attorney genmeral. Generally
speaking, such an action will not be entered at all unless the
attorney general 1s a party to 1t. Such was the rule at common
law, and it has not been changed in this state.

The common law power of the Attorney General to enforce charitable
trusts was strongly upheld, in juxtaposition with a pertinent statute, by
a later Colifornia court in Brown v. Memoxrial National Home Foundation.

The defendants contended that a statute superseded the Attorney General's
common law powers, and that the statute imposed a condition precedent to

n guit by the Attorney General, specifically, a finding by him that there
had been a fallure to comply with the trust terms. The court rejected this
argument and held that the statute did not abridge the Attorney General's
common law power to bring suit, even without meeting the exact specifica-~
tions of the statute. The court concluded that the effect of the statute
was the imposltion upon the Attorney General of an additional obligation,
above a mere discretion, to institute suit when he has concluded after
investigation that there has been a breach of trust. The court also stated
that the Attorney General enjoys privileges not shared by all plaintiffs:

.«»the proper administration of a benevolent trust, especially
the prevention of departures from lts legitimate objects and the
redressing of breaches and repudiations of the trust, are mat-—
ters of large public interest which preclude application of the
doctrine of laches and estoppel and particularly so in an action
brought by the attorney general. No length of diversion from the
plain provisions of a charitable trust will prevent restoration
to its true purposes.

Finally, the court in Brown stated that the Attorney General alone has com-
mon law standing to maintain such an action.

A Missouri case, Dicky v. Volker, ruled that the Attorney General has
the sole right, as representative of the public, to sue coancerning the mis-
management of funds of a public charitable trust.

The Wisconsin court, which has denied the Attorney General common law
powers, held in In re Sharp's Estate that he lacks common law authority to
intervene in an estate proceeding of a settler of a charitable trust,

Intervention in Will Contests

In State v. Rector, the Kansas court held that the Attorney General
had the common law power and duty, as well as statutory authority, to inter-
vene in an action contesting the existence of a valid will. The property
would escheat to the state if the decedent died intestate. 1In Estate of
Ventura, a California case, decedent's will had been offered for probate,
which gave the residue of his estate '"to a deserving home for orphans."

An heir at law contested this will and offered an earlier will for probate.
The Attorney General filed an answer contending he had a right and duty to
participate in the proceeding to protect the gift to charity, and was act-
ing as parens patriae for the state. The Court of Appeals upheld the
Attorney General's position, stating:

...where there is any question of the validity of a purported
charitable trust in a will, it would seem that there is an a
fortiori reason for the Attorney General's participation, since-
it is only he who, representing the public which benefits by a
charitable trust, will or can act as advocate in support of the
validity of the charitable provision.

These cases are contra to the Kentucky court's holding in Commonwealth
ex rel. Ferguson v. Gardner that the Attorney General had neither statutory

nor common law authority to intervene in will contests, even if charitable
trusts might be involved.

Revocation of Corporate Charters

The common law also gives the Attorney General the power to bring quo
warranto proceedings against corporations and other associations which

hold state charters or franchises to challenge their right to operate. An

information in the nature of quo warranto may also be filed by the Attor-
ney General to test the claim to office of an officer of a corporation
organized for private gain, since the corporation is exercising a public
franchise, and the title to its offices is a matter of public concerm.
The Attorney General may not, however, seek a remedy for the redress of
mere private grievances, unaccompanied by an injury te the public.

A Florida case, State ex rel. Landis v. S. H. Kress & Co., is fre-
quently cited. The 1930's witnessed rapid growth by large chain-stores,
one of which obtained a license to operate in Florida. Protests were
received by the Attorney General from small stores and, as a result, he
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filed a writ of quo warranto to revoke the company's license. The court
upheld the Attorney General's authority to file the writ, but held that

the question of the social desirability of certain types of business was
one for the legislature to determine, not the courts.

Michigan's Supreme Court, in Attorney General v. Contract Purchase
Coxporation, upheld the Attorney General's use of guo warranto to remedy
the "abuse, misuse or non-use of franchise or powers by an existing cor-
poration.” 1In Attorney General v. Capitol Service, Inc., it was alleged
that Capitol was selling educational materials, although it was not in-
corporated as an educational corporation. The court ordered an injunc-
tion, which constituted as a partial ouster of its corporate rights and
franchise,

A Massachusetts case, Attorney General v. Sullivan, held that the At-
torney General could institute quo warranto proceedings without consent of
the court, whereas a district attorney mlght need such consent.

Some state courts have rejected the Attorney General's common law
power to bring quo warranto actions. In State ex rel. Bingham v. Home
Brewing Co., a quo warranto action was brought to revoke the charter of
the defendant company. The Indiana Supreme Court decided that, even though
the common law was adopted by statute, the statutes had since vested quo
warranto powers in the local prosecutor and only he could file such a pro-
ceeding, A Waghington case, State ex rel. Attorney General v. Seattle Gas
& Eleckrie Co., is similar in its significant features. The Attorney Gen-
aeral tried, on his own motion, to enjoin the acts of the defendant as a
public utdility, through a quo warranto proceeding. He was denied the right
to do this on the theory that this power was vested by statute in the lo-
cal prosecutor and thereby removed from the Attorney General. The Oklahoma
eopurt, in State ex rel. Haskell v. Huston, refused to allow the Attorney
General to act on his own motion to vacate a corporate charter, because
such power had been given to local prosecutors.

Representation of StateVAgencies

At common law the Attorney General had the exclusive power and duty
to render legal counsel to the government. Following this common law prac—
tlee several courts have held that agencies of state government may not
hire private counsel, but must rely on the Attorney General's office.

The question arose in Illinois when the state insurance superintendent,
with appropriations provided for legal services, employed an attorney. The
Attornay General challenged such employment on the ground that he was the
legnl repregentative for the state and the person charged with rendering
such services. The state Supreme Court in Fergus v. Russel declared that
the appropriation to the superintendent was invalid, saying that:

By our Constitution we created this office by the common-law
deslgnation of Attorney General and thus impressed it with all
its common~law powers and duties. As the office of Attormey
General is the only office at. common law which is thus created
by our Constitution the Attorney General is the chief law of-
ficer empowered to represent the people in any suit or proceed-
ing in which the state is the real party in interest, except
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the Constitution or a constitutional statute may provide other-
wise. With this exception, only he is the sole official adviser
of the executive officers, and of all boards, commissions, and
departments of the state government, and it is his duty to con-
duct the law business of the state, both in and out of the courts.

This position was reiterated recently in Illinois in Department of Men-
tal Health v. Coty.

In Oregon, when the corporation commissioner hired an attornmey to
assist him, the State Treasurer refused to pay counsel's salary on the
ground that the hiring was unauthorized. The court, in Gibson v. Kay,
stated that the Attorney General and the district attorneys share those
duties which at common law were exclusively the Attorney General's, includ-
ing the power of providing counsel for state agencies. The court said:

So far as the appointment involved counsel and legal advice to
the commissioner, it may be said that, if that officer was not
well enough versed in the law governing his position to perform
its requirements, he cannot expect the state to incur the ex-
pense of educating him thereto further than may be implied from
the functions of its regular law officers. If he desires inde-
pendent legal advice, he may, at his own cost, secure it. He
cannot supersede the regular law officers of the state.

In Darling Apartment Co. v. Springer, the Delaware court sought to de-
termine whether a statute granting the State Liquor Commission the right to
", ..engage the services of experts and persons engaged in the practice of a
profession' allowed the Commission to appoint its own counsel. The court
said it did not, ruling that the language of the act must be read with re-
ference to the office of Attorney General as it existed at common law:

In the absence of express legislative restricting, the Attorney
General, as the chief law officer of the State, may exercise
all of the powers and authority incident to the office at com-
mon law, it is manifest that there is nothing in the Act as a
whole, nor in the particular language relied on, which, either
expressly or by any reasonable intendment, indicates the legis—-
lative purpose to impower the Commissicn to appoint its own law
officer.to conduct litigation in supersession of the Attorney
General, and to charge the public with the incidental expense,
must rest on a plain and unambiguous grant of authority. It
necessarily foéllows that the Attorney General has the power,
and it is his duty, to represent the Commission in all judicial
proceedings. ‘

This is, however, one area in which the common law duties have been
substantially changed in many states. Statutes of many states have been
utilized to allow agencies to retain counsel and have been upheld by courts.
For instance, Board of Public Utilities Commissioners V. Lehigh Valley Rail-
way Co. concerned the New Jersey Board of Public Utilities Commissioners'
appointment of an attorney, who sued a railroad company at the Board's re-
quest. Upon protest by the Attorney General, the New Jersey court pointed
to the statute allowing the Board to appoint its own counsel, noting:
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The important question is that of contrpl of the litigationm,
whether by the board and its counsel as state agents, or by the
Attorney General as the usual accredited legal adviser of the
gtate itgelf. On this branch of the case we conclude that the
powers and privileges of the Attorney General as they existed
at common law, and particularly as conferred by statute, are
subject to change and modification by legislative enactment;
and that in the matter of the board of public utilities the
Legiglature has conferred upon that board, and upon counsel
appointed by it pursuant to the statute, the power of commenc~
ing and conducting litigation in which the board in exercise of
the power vested in 1t, is seeking to enforce its mandates.

The court upheld the legislative modification of the Attorney General's pow-
ers,

The Colorado court, in State Board of Pharmacy v. Hallett, followed the
pame reasoning, holding that the legislature had the authority to authorize
an agency to retain counsel, even though this was a common law power of the
Attorney General. The New Mexico case which denied the Attorney General any
common law power, State v, Davidson, involved employment of counsel by a
stale agency; the court rejected the Attorney General's claim that only he
could represent agencles. The Kentucky court also upheld the legislature's
right to assign the Attorney General's common law powers to agency counsel
in Johnson v. Commonwealth ex rel. Meredith. 1In Padgett v. Williams, the
Idaho Supreme Court upheld payment of an attorney for the Board of Highway
Directors. The court found that the statutes gave the Highway Department
control over its employees, and that its statutory duties implied the need
foz counsel. By implication, the department was entitled to employ coun-
Bed.

A different issue arose in the Montana case of State ex rel. Pew v.
Porter., The legislature had established a commission to investigate the
financial policles of the state. The commission hired an attorney to con-
duct investigations, but the state auditor refused to pay him on the ground
he was performing duties required of the Attorney General. The court com-
pelled the auditor to pay, saying that the attorney's duties were investi-
gative and not part of the Attorney General's duties:

The duties of the attorney general are defined by the Consti-
tution, by the statutes, and by the common law in so far as

it is in force in this state, but nowhere, either by express
declaration or by fair intendment, is the attorney general re-
quired to perform sexrvices of the character indicated. The
duties defined by the Coustitution attach themselves to the

attorney general only by virtue of his membership on particu-
lar boards.

A 1970 Montana case, Woodahl v. State Highway Commission, upheld the
highway commission's action in hiring attorneys of its own and refusing to
employ counsel designated by the Attorney General. The court said that
“however broad the power of the attormey general, it is not exclusive,"
depends on whether the legislature has authorized others to have counsel;
the court found that the commission had such authority, although it was
not speclfically empowered to hire counsel.
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The issue of conflicts in the Attorney General's representation of
state agencies arose in the 1974 California case D'Amico v. Board of Medi-
cal Examiners. Graduates of Osteopathic Medicine sought to Iorce the

Board of Medical Examiners to grant them medical licenses, as is done for
all opathic medical practitioners, arguing violation of the equal protec-
tion clause. The Attorney General represerted the Board. Plaintiffs con-
tended that such representation conflicted with the Attorney General's
duty to represent the public interest. The court refuted this argument,
but did acknowledge the Attorney General's broad powers derived from the
common law relative to the protection of the public interest. Of the At~
torney General's duties the court stated:

...he has the duty to defend all cases in which the state or one
of its officers is a party. 1In the course of discharging this
duty he is often called upon to make legal determinations both
in his capacity as representative of the publiec interest and as
statutory counsel for the state or one of its agencies or offi-
cers. In the great majority of such cases no conflict will re-
sult because in representing the interest of his "client" the
Attorney General will take a position consistent with what he
deems to be in the public interest. In the exceptional case
the Attorney General, recognizing that his paramount duty to
represent the public interest cannot be discharged without con—
f£lict, may consent to the employment of special counsel by a
state agency or officer. However, unless the Attorney General
asserts the existence of such a conflict, it must be concluded
that the actions and determinations of the Attorney General in
such a law suit are made both as a representative of the pub-
lic interest and as counsel for the state agency or officer.

The court also affirmed the Attorney General's power to make determi-
nations in the case that led to certain concessions on his part concerning
"constitutional facts." The court stated that such a result was "within
the scope of the Attorney General's dual role as representative of a state
agency and guardian of the public interest."

People ex rel. Scott v. Illinois Racing Board recognized the Attorney
General's authority to appear in opposition to a state agency if the At-
torney General determines in his discretion that the public interests so
require. The court held that the Attorney General had standing and author-
ity in the public interest  to challenge an order of the Racing Board
through court proceedings, although one of his representatives had parti-
cipated in hearings held by the Racing Board and had advised it. The
court based its holding on the Attornmey General's common law powers and
on the public interest in requiring strict observance of statutes by pub-
lic officials and agencies.

Relationship to Local Prosecutors

While the office of Attorney General existed at common law, the office
of local prosecutor did not. As the Kansas Supreme Court said in State w.

Finch:

The office of prosecuting attorney has been carved out of that
of attorney-general and virtually made an independent office.
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In the exercise of his common-law powers the attorney-general
undoubtedly may advise the prosecuting attorney as he does
other officers, since he is regarded as the chief law officer
of the state; but in practically all jurisdictions, either the
constitution or laws of the state make the two offices separ-
ate and distinct, and vest in the prosecuting attorney certain
powers, and impose upon him certain duties, which can be neither
increased nor decreased by the attorney-general. The sense in
which the local officer is subordinate to the general one seems
to be that they are engaged in the same branch or department of
the public business, which of course makes the relation theo-
retical rather than practical.... Where the attorney-general
is empowered, either generally or specificaly, to conduct a
criminal progecution, he may do any act which the prosecuting
attorney might do in the premises; that 1s, he can do each and
every thing essential to prosecute in accordance with the law
of the land, and this includes appearing in proceedings before
the grand jury. .

There i8¢ a considerable body of case law defining the Attorney Gen-
eral's powers in prosecutions in those jurisdictions which have created an
office of local prosecutor or district attorney.68 The different bases
for this office, and the differences in its relationship to the office of
Attorney General, obviously affect courts' rulings as to its powers., Earl
H. DeLong reached the following conclusions in his study of the powers of
Attorneys General in criminal prosecutions:

(1) It is difficult to determine with certainty what were
the powers of the attormey general at common law but it seems
probable that they included the power to conduct any criminal
prosecution properly instituted by information, indictment, or
otherwise as prescribed by law.

(2) The language of constitutional provisions seems to
have had little bearing on the decisions of the courts upon
the common law powers of the attorney general.

(3) There is wide disagreement among the courts as to the
extent of the common law powers now possessed by the attorney
general. In many states it is held that he has none. In
others he has all common law powers except such as have been
granted by statute to the prosecuting attorneys. In a few it
lg held that under the common law, without any reference to
statutory or criminal provisions, the attorney general has full
power to prosecute any criminal proceeding....

(4) Only in Illinoils is there any indication that the
leglglature cannot deprive the attorney general of common law
powers.

(5) There is no indication that the existence of this pow-
er in any state has led to any substantial participation by the
attorney general in the process of criminal prosecution. 69

- Some courts have said that legislative delegation of a power to a lo-
cal prosccutor deprives the Attorney General of that power. A Washington
gase, State,gx rel. Attorney General v. Seattle Gas & Electric Co., for
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example, held that the Attorney General could not file an action to enjoin
a public utility, where this had been made the duty of the prosecuting at-
torney.

Even on rehearing, the State Supreme Court said:

...in this class of cases the attorney general has no common-law
powers, because the legislature has seen fit to confer the power
or duty ordinarily exercised at common law by the attorney gen-

eral upon the prosecuting attorney of the county where the wrong
is alleged to have been committed.

Oklahoma reached a similar conclusion in State v. Huston and Indiana in
State ex rel. Bingham v. Home Brewing Co.

The West Virginia case of State v. Ehrlick discussed in detail the re-
lationship of the two offices and said that the Attorney General "has nei-
ther power of removal nor control over [the prosecutor] within his own pro-
vince, so far as it is defined by statute." The court argued that "there
would be no individual responsibility if the powers of the attorney general
and prosecuting attorney were co-extensive and concurrent.... Concurrence
would produce interference, conflict and friction in many instances, delay-
ing the disposition of business to the detriment of the state.”

A 1972 Montana decision, State ex rel. Woodahl v. District Court,
denied the Attorney General power to initiate a criminal felony prosecution
in the district court independent of the county attorney.  The court agreed
that the Attorney General had such power under common law, but stated that
it was superseded by statute. A Nevada case decided the same year, Ryan v.
District Court, held that the statute allowing the district attorney to
file an information did not invest the Attorney General with such power.
The court said that the statute referred only to the district attorney and
rejected the contention that the Attorney General could exercise such
authority because of his common law powers, even if he had such authority
under the common law.

Mississippi, in Kennington-Soenger Theatres, Inc. v. State, noted that,
when the framers of the constitution of Mississippi created the office of
district attorney, it was manifestly not their intention "that such powers
should be conferred by the legislature upon this officer as would enable
him to usurp the common-law duties and functions of the Attorney General."
The court noted that the district attorney's functions were confined to one
locality, while the Attorney General's were statewide.

The New Mexico court, which has denied the Attorney General common law
power, has said in the recent case of State v. Reese that:

There is nothing in our laws making the attorney general the supe-
rior of the district attorneys. To the contrary, the two offices
are separate and, except as the legislature had directed joint
authority as it has done in a limited number of situations, there
is no duplication of duties.

Other courts have taken a contrary position and said that the Actorney
General retains common law powers, even if the legislature has assigned
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them to another officer. The Montana court, in State ex rel. Ford v. Young,
upheld the Attorney General's authority to enjoin a nuilsance, although the
ptatutes gave the county attorney such power. The court said that the At-
torney General's power came from common law, and the only change made by
gtatute wag to add additional parties.

A 1971 Michigan case, People v. Karalla, concluded that "the Attorney
General possesses all the powers of a prosecuting attorney unless that pow-
er has been specifically withdrawn by the legislature.'" Another Michigan
case, In re Lewls' Estate, held that a statute excluding a prosecuting at-
torney to institute proceedings for reimbursement for costs of a mental
hospital patient did not exclude action by the Attormey General. The court

- eited cases holding that the Attorney General has common law powers in
addition to his statutory duties.

A 1900 New York case, People v. Kramer, held that:

The district attorney had no common-law powers.... His office
ig derived from that of the attorney generazl, and at its incep-
tion he was degignated as his assistant.... The district at-
torney, by statute and by a long-continued practice, has suc-
ceeded to some of the powers of the attorney general within the
regpective counties, but he has not supplanted him.

$he Texas court, which has noit consistently upheld the Attorney Gen—
ernl's common law powers, offered an unusual rationale for holding that he
retains gome power In local prosecutions. ‘The court asked in Brady v.

‘Brooks:.

«++«l8 1t reasonable to suppose that it was the purpose to in-
trust absolutely the important function of representing the
state as an attorney in all cases in which the state should be
a party to the numerous county [or district] attorneys.... We
cannot lose sight of the fact that the voters, especially in
restricted localities, not infrequently are influenced by some
improper motive, some sympathy for the candidate or some popu-
lar caprice which leads them to put incompetent men into of-
fice; a result by no means so probable in the case of an impor-~
tant office like that of Attormey General, in whose election
all the voters of the state have a right to participate.

Intervention and Supersession

Some states have, by statute, given the Attorney General authority to
intervene in proceedings initiated by the local prosecutor or, in certain
clrcumstances, to supersede him entirely. A few cases have upheld the At-—
torney General's righk to intexrvene or supersede as a common law power.

A series of Pennsylvania cases examined at length the Attorney Gen-
eral's relationship to local prosecutors and upheld his power to supersede.
These cages have been cited by many other jurisdictions, and have been the
subject of considerable scholarly attention.’0 This summary is derived
primaxily from remarks by former Attorney General William C. Sennett of
Peonsylvania to the Februazy 5, 1970, meeting of the Committee on the Of-
fice of Attorney General, 71
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The office of district attorney was created by statute in Pennsylvania
in 1850. Commonwealth v. Lehman held in 1932 that, despite the statute,
the Attorney General retained supervisory powers over district attorneys.
In the 1936 case of Commonwealth ex rel. Minerd v. Margiotti the court up-
held the earlier decision. Two state policemen had been charged with mur-—
der; the judge determined that the district attorney might be implicated,
and requested the Attorney General to appoint counsel for the case. The
statute authorizing such a request authorized the Attorney General to re-
tain a special attorney upon request of the judge; such attorney then "shall
supersede the district attorney...and shall investigate, prepare, and bring
to trial the case or cases to which he may be assigned."72 The Attorney
General appointed himself special attorney, appeared before the grand jury,
and proceeded to prosecute the case.

The defendants appealed on the ground that the Attorney General had
no legal authority to supersede the district attorney. The court held
that:

We conclude from the review of decided cases and historical and
other authorities that the attorney general of Pennsylvania is
clothed with the powers and attributes which enveloped attorneys
general at common law, including the right to investigate crimi-
nal acts, to institute proceedings in the several counties of
the Commonwealth, to sign indictments, to appear before the
grand jury and submit testimony, to appear in court and to try
criminal cases on the Commonwealth's behalf, and, in any and
all of these activities to supersede and set aside the district
attorney when in the attorney general's judgment such action
may be necessary.

The Pennsylvania Supreme Court held in 1938 that the Attorney General
could supersede a district attorney in a case involving alleged irregulari-
ties in his office, in Dauphin County Grand Jury Investigation.  In a
separate proceeding the same year,/J the court held that the Attorney Gen-
eral did not abuse his discretion by such supersession. The same year,
the legislature enacted a law giving the Attorney General "absolute dis-
cretion'" to supersede. 1In re Shelley held that the court could still re-
view such actions for abuse, despite the statute. The statute was re-
pealed the following year; the question then remained as to whether such
action revoked the common law power, as well as that conferred by statute.

In the 1950 case, Appeal of Margiotti, the court held that the Minerd
case was still controlling and that the Attorney General could supersede
on the basis of his common law powers. The court held, however, that this
was not an absolute right, but was a discretionary power dependent upon the
circumstances in each case. Acts of supersession could be reviewed to de-
termine if they had been exercised arbitrarily or unreasonably. A later
case, Commonwealth v. Fudeman, held that it was the Attorney General's duty
to supersede '"if he believes the government is to be hindered in the law-
ful conduct of its affairs to the detriment of the security, peace and
good order of the state."

Appearance Before a Grand Jury

There has been extensive litigation concerning the Attorney General's
power to appear before a grand jury. A series of New York cases show how
one state's courts have ruled on both sides of this question.
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In People v. Tru-Sport Publishing Co., a New York court upheld the At-
torney General's common law power to appear before a grand jury, although
this power was assigned by statute to the district attorney. The court said
that:

[TThe Attorney General at common law could appear...in any matter
or proceeding, civil or cyiminal, wherein the sovereign was inter-
egted.. Thug he could and did attend the sittings of the grand
jury and assist in the presentment of criminal charges.... [These
powers are retained by the Attorney General and still exist except
where]...expressly abrogated by statutory enactwent or by a rea~
sonable intendment so to do necegsarily implied from such enact~
ment,.., No express shearing away of any of his ancient powers
can be found.

This 1936 holding was consistent with earlier rulings of New York
courtg, People v. Kramer, for example, had upheld the right of the Attor-
ney General or his deputy to appear before the grand jury or to at+:nd its
secoopions. However, in 1941 the Queens County Court ruled that a 1,25 con-
stitutional amendment eliminated common law powers of the Attorney General
by establishing a system of state departments, iIncluding a law depariment.
This case, People v. Dorsey, held that the Attorney General had no common
law power to appear before a grand jury and present evidence since this
power was vested by statute in the local prosecutor. 1In 1944, the Court
of General Sessions of New York County reached the same conclusion in
People v. Hopking, In 1954, the Supreme Court of King's County reiterated
this rule, but found_statutory authority for the Attorney General to appear
before a grand jury.

One summary of case law concludes that:

Since a grand Jury investigation is deemed to be part of a cri-
minal proceeding as as much as an actual trdal,...the Attorney
General has power to supersede the district attorney in a grand
Jury idnvestipgation when his reason for so doing is well founded. /3

North Dakota, in State ex rel., Miller v. District Court recognized the At-
torney General's power to go before the grand jury at any time and present
any mattoey, irrvespective of statutes vesting such authority in another of-
ficer. The Massachusetts court reached a similar conclusion in Common-
wealth v. Kozlowsky. Pennsylvania upheld the Attorney General's power to
appear before the grand jury in Commonwealth ex rel. Minerd v. Margiotti,
discussed in the preceding section. Iowa, on the other hand, ruled in
Casson v. Bradshaw that the Attorney General lacked power under common law
to appear before a grand jury, although he was found to have such power by
gtatute,

Subipoena and Investipative Powers

No cases have been didentified which specifically hold subpoena power
to be a common law power.

In a vecent Illinols case, People v. Crawford Distributing Company,
the defendants challenged the legislature's power to vest in the Attorney
Genexral the power to ilssue subpoenas agide from judicial proceedings, on
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the grounds that this infringed on the judicial prerogative. The court dis-
missed this argument as being without merit, citing the Attorney General's
constitutional and s’atutory powers. It did not, however, specify that
there was a common law power to issue subpoenas.

At least one court holds to the contrary. The Pennsylvania court, in
Commonwealth ex rel. Margiotti, held that: 'Neither an Attorney General,
nor a district attorney who he supersedes, has any cemmon law power of sub-
poena.... The power of a subpoena, except by a court, is purely statutory."
As one comment points out, however:

The Attorney General may still obtain any necessary information
by presenting the matter to a grand jury, thus acquiring the nec-
essavy subpoena power [citing cases]. ...In grand jury proceed-
ings proper safeguards are imposed for the protection of the ac-
cused...the investigation by the Attorney General, on the other
hand, is not surrounded by the same safeguards.76

The New Hampshire case Wyman v. Danais recognized the common law power
of the Attorney General to compel, through mandamus, a county attorney to
turn over to him files of an investigation relating to a prosecution which
the Attorney General had taken over. The court noted that the narrow issue
was the Attorney General's power to compel the county attorney to turn over
these papers, but that the broader issue was the respective duties of an
Attorney General and the county attornmey in criminal prosecutions. The
court stated that the Attorney General is the chief law officer of the
state, with power to direct and supervise the county attorney when he ‘deem-
ed it in the public interest to do so, and was entitled to these papers.
The court said that the common law supported this conclusion.

Control of Litigation

The courts have recognized the Attorney General's authority to dispose
of litigation instituted by him or, in some cases, by another officer. In
People ex rel. Stead v. Spring Lake Drainage and Levee District, the Illi-
nois Attorney General had moved to dismiss a local prosecutor's action to
enjoin a company from building embankments. The court ruled that the At~
torney General, as the state's chief law officer, had common law power to
dispose of a case in whatever manner he thought would best serve the state's
interest.

Tn State ex rel. Carmichael v. Jones, the Attorney General of Alabama's
power to enter into a good faith settlement was upheld, despite a constitu~
tional provision forbidding compromise or release of an obligation owed the
state. The court held that:

The attorney geueral is a constitutional officer, the chief law
officer of the state, and on him are conferred various author-
ities and duties in connection with instituting and prosecuting,
in the name of the state, suits and other proceedings at law and
in equity for the preservation and protection of the rights and
interests of the state.... If section 139 were to so abridge

his general authority over lawsuits instituted by him by subject-
ing his decisions in such matters to another executive head, not

49—



necegsarily learned in the law, we think it should have said so
by_more specific language.... The stronger current of opinion
afiirms that the attorney general's powers are as broad as the
common - law unless restricted or modified by statute.

Citing 5 Am. Jur. 240 the court noted:

ordinarily . w attorney general, both under the common law and
by statute, 1s empowered to make any disposition of the state's
litigation which he deems for its best interest. His power
effectively to control litigation involves the power to discon-
tinue if and when in his opinion, this should be done....
Therefore, the attorney general has authority to direct the dis~
missal of proceesdings instituted in behalf of the state.

In Cooley v. S. C. Tax Commission, a South Carolina court held that
the Attorney General, as attorney for the tax commission, had the power
to make a compromise agreement with ih2 executor of the decedent's estate
for payment of less than the full amount due the state. In the absence

of any statutory sanction, this can Ly construed i
: as an implied it
of common law power. ’ recognition

State ex rel. Derryberry v. Kerr-McGee Corporation, a 1
case, 1nvolved the issue whether there was conggderatio; forQZieogizzgzzal
wlth prejudice filed in this case. Appellant argued that there was no
consideration and that it was, therefore, not within the lawful authority
of the Attorney General to dismiss the suit. The court held the Attorne
General does have power to compromise and dismiss suits: Y

In the absence of express statutory or constitutional restric-
tions, the common law duties and powers attach themselves to the
office [of Attorney General] as far as they are applicable and

in harmony with our system of government ....At common law the
duties of the Attorney General, as chief law officer of the realm
were numerous ....He alone, could discontinue a criminal prosecu-
tion by entering a nolle prosequi therein...the Attorney General's
powers are as broad as the common law unless restricted or modi-
fied by statute, and that his authority to dismiss, settle or
compromise the litigation in gquestion, in the absence of fraud

or collusion, is undisputed.

The Michigan court, in Mundy v. McDonald, held that the Attorney Gen-
eral had a wide range of common law powers, including a broad discretion
as to his offiicial conduct. The Attorney General supplied to a state
judge certain facts which utlimately were used by the judge in a maﬁner
that was alleged to constitute libel against an individaul. When this
individual sued the judge for libel, the Attorney General was allowed to

act as defense attorney for the judge, ailthough he had i i
Betton dn cneatice s gh he had provided the infor-

' State v. Swift concerned the Attorney General of New Hampshire's de-
fense of a state trooper who had apprehended a party for speeding and was
then, in turn, charged by the said party with speeding. The Attorn;y Gen-
eral elected not to nolle prosequi the case against the trooper; ragher,
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he had the case brought to trial and represented the officer in court. The
court upheld this exercise of discretion by the Attorney General, stating:

Where the Attorney General has concluded in his discretion that
exoneration of an official by public trial rather than by entry
of nolle prosequi is in the public interest there can be no rea-
son to question his authority to appear for the official.

A 1964 Rhode Island case, Suitor v. Nugent, dismissed an action in
trespass for malicious use of process against the Attorney General. The
court said:

With the office [of Attorney General] came the common law pow-
ers and duties thereof to the extent that they were not abridged
by constitutional provision...among these common-—law powers was
the control of and participation in criminal prosecutions....
T+ is clear then that in the instant circumstances the attorney
general may exercise validly such powers as were possessed by
the occupant of that office at the time of the adoption of the
constitution. It is clear also that most of these powers in-
volved in the administration of the criminal law required an
exercise of discretion on the part of the attorney general and
therefore were in the nature of a judicial act.

The Pennsylvania courts have held in In re Shelley that the discretion-
ary powers of the Attorney General are subject to abuse. In re Margiotti's
Appeal added that any finding of an abuse of his discretionary powers by
the Attorney General is a judgment to be made only by a court, since the
Attorney Ceneral is a quasi-judicial officer. An Illinois court went even
furthzr, saying in People ex rel., Eljliott v. Covelli that the Attorney
General's discretionary authority is absolute, except for the continuous,
repetitive use of the nolle prosequi to excess. Nor can the Attorney Gen~
eral. be compelled by mandamus to proceed with an action such as quo war-
ranto, since his common law powers include quasi-judicial discretion in
these matters, according to the Illinois court in People v. Healy.

Courts in a number of states recognize the Attorney General's power
to enter a nolle prosequi. A New York case, People v. McLeod, held in
1841 that at common law only the Attormey General had such power. The
court said, however, that the power probably had been passed on by statute
to the district attorney, as the Attorney General's representative. A
Rhode Island case, Rogers v. Hill, recognized the Attorney General's com-
mon law authority to discontinue an action at any time before a verdict
was reached. This case was cited favorably in the 1964 Rhode Island case
of Suitor v. Nugent.

The Kansas court held in State v. Finch that "A+ common law the attor-
ney general...alone could discontinue a criminal prosecuiion by entering a
nolle prosequi therein," and upheld his power to do so, despite objections
of the local prosecutor. The Illinois court supported this view in People
ex rel. Castle v. Daniels, where the Attorney General intervened in a case
at the request of the local prosecutor, then asked the trial court to vac-—
ate its order denying a motion of nolle prosequi.

-51-



Another Illinoils case, People ex rel. Elliott v. Corelli, also concluded
that the Attorney General may enter a molle prosequi and specified that
this 1s a result of his being clothed with those powers that existed under
common law,

A West Virginia case, Denham v. Robinson, denied the power of the Attor-
ney General to nolle prosequi without consent of the court, holding that,
where the Attorney General exercises the prosecutor's powers and duties,
he is bound by the same rules that control the prosecutor.’?7 The Attorney
General's common law power to enter a nolle prosequi was recognized by
North Carolina in State v. Thompson and by Wyoming in State ex rel.Wilson

V. Young.

Conclugion

This report has reviewed the major decisions of state courts concern-
ing Attorney General's common law powers. It has also reviewed the statu-—
tory, constitutional and historical basis of such powers.

Such review makes it apparent that the office of Attorney General has,
throughout the centuries of its development, maintained extensive common
law authority., In most states, the modern-day office retains this author-
ity, as well as such authority as may be specifically assigned by statutes.
Extensive case law has helped define common law powers. While these de-
clgions are not always consistent, there is a cubstantial body of case law
supporting many specific powers that have been attributed to Attorneys
General. While the doctrines involved may be very ancient, most of them
are relevant to Attornmeys General's current activities.

The sources of authority are not entirely independent. The common law
pawar of the Attorney General may be subjected to express statutory or con-
stitutional limitations. However, where the constitution or statutes are
gilent the common law may provide a basis for affirmative action by the
gtate Attorney General. The diversity and viability of these powers have
been emphasized in this report. It ought properly to be viewed as a source
of authority which does not depend on legislative enactments. The common
law, if not expressly limited, provides an historical grant of power which
18 relevant to the Attorneys General's present duties as protector of the
public dinterest.
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People v. Beaudry, 91 Cal. 213, 27 Pac. 610 (1891).

103 Cal. 27, 283 Pac. 974

v. Superior Court, 101 Cal. 135, 35 Pac.
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People v. Holladay, 68 Cal. 439, 9 Pac. 655 (1886).

People v. Gold Run Ditch and Mining Co., 66 Cal. 138, 4 Pac. 1152 (1884).
Harpending v. Haight, 39 Cal. 189 (1870).

People v. San Francisco, 36 Cal. 595 (1869).

People v. Pacheco, 29 Cal. 210 (1865).

People v. Stratton, 26 Cal. 242 (1864).

COLORADO

State Board of Pharmacy v. Hallett, 88 Colo 331, 296 P.540 (1931).
People v. Casias, 73 Colo. 420, 216 Pac. 513 (1923).

CONNECTICUT

None

DELAWARE

Cleaver v. Roberts, 203 A. 2d4. 63 (1964).

Darling Apartment Co. v. Springer, 25 Del. Ch. 420, 22 A.2d 397 (1941).
Brooks v. State, 3 Boyce 1, 79 Atl. 790 (1911).

FLORIDA

State ex rel. Shevin v. Yarborough, 257 So. 2d 891 (Fla. 1972).

Watson v. Caldwell, 158 Fla. 53, 27 So.2d 524 (1946).

State ex rel, Watson v. Dade City Roofing, 156 Fla. 260, 22 So. 2d 793
(1945).

Holland v. Watson, 152 Fla. 178, 14 So. 2d 200 (1943).

State ex rel. Landis v. §. H. Kress & Co., 115 Fla. 189, 155 So. 823 (1934).

State ex rel. Davis v. Love, 99 Fla. 333, 126 So. 374 (1930).
State eox rel. Moodie v. Bryan, 50 Fla. 293, 39 So. 929 (1905).
State ex rel. Attorney General v. Gleason, 12 Fla. 190 (1869).

GEORGIA

Walker v. Georgia Railway & Power Co., 146 Ga. 655, 92 S.E. 57 (1917).
Hart v. Atlanta Terminal Co., 128 Ga. 754, 58 S.E. 452 (1907).
State v. Paxson & Cannon, 119 Ga. 730, 46 S.E. 872 (1904).

GUAM
None
HAWAILT

Hawail v. Standard Qil Company of California, 405 U.S. 251 (1972).
The King v. Robertson, 6 Haw. 718 (1889).
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IDAHO

Padgett v. Williams, 82 Idaho 28, 348 P. 2d 944 (1960).
Howard v. Cook, 59 Idaho 391, 83 P. 2d 208 (1938).

ILLINOIS

People ex rel, Scott v. Illinois Racing Board, 54 Ill. 561, 301 N.E. 2d
285 (1973).
State v. Bristol Meyers Co., 470 F.2d 1276 (1972).
State v. Associated Milk Producers, Inc., 351 F. Supp. 436 (1972),
People v. Crawford Distributing Co., 53 Ill. 2d 332, 291 N.E. 2d 648 (1972).
Department of Mental Health v. Coty, 38 Ill. 2d 602, 232 N,E. 24 686 (1967).
People ex rel. Castle v. Daniels, 8 I1l. 2d 43, 132 N.E. 2d 507 (1956).
People v. Illinois State Toll Highway Commission, 3 I11l. 2d 218, 120 N.E.
2d 35 (1954).
People ex rel. Elliott v. Covelli, 415 Il1l. 79, 112 N.E. 2d 156 (1953).
State ex rel. Board of Trustees of University of Illinois v. Barrett, 382
T11. 321, 46 N.E. 2d 951 (1943).
People v. Barrett, 382 I1l. 321 (1943).
People ex rel. Barrett v. Finnegan, 378 I1ll. 387, 38 N.E. 2d 715 (1941).
People v. Marquette National Fire Insurance Co., 351 I1l. 516, 184 N.E. 800
(1933).
People v. Fullenwider, 329 Ill. 65, 160 N.E. 175 (1928).
Saxly v. Sonneman, 318 Ill. 600, 142 N.E. 526 (1925).
People v. Continental Beneficial Association, 204 I11. App. 501 (1917).
Fergus v. Russel, 270 Ill. 304, 110 N.E. 130 (1915).
People ex rel. Stead v. Spring Lake Drainage and Levee District, 253 Ill.
479, 97 N.E. 1042 (1912).
People v. McCullough, 254 I1l. 9, 98 N.E. 157 (1912).
People v. Healy, 230 Ill. 280, 82 N.E. 599 (1907).
Hunt v. Chicago Horse & Dummy Railroad Co., 121 I1l. 638, 13 N.E. 176 (1887).

Attorney General v. Chicago & Evanston Railroad Co., 112 I11. 520 (1884).
Newberry v. Blanchford, 106 Ill. 584 (1872).

INDIANA

State of Indiana v. Rankin, 282 N.E. 2d 851 (1972).

State ex rel. Neeriemer v. Daviess Circuit Court of Daviess County, 142 N.E.

2d 626, 236 Ind. 624 (1957).
State ex rel. Powers v. Vigo Circuit Court, 236 Ind. 408, 140 N.E. 2d 497

(1956).
State ex rel. Steers v. Holovachka, 236 Ind. 565, 142 N.E. 2d 593 (1956).

State ex rel. Public Service Commission v. Johnson Circuit Court, 232 Ind.

501, 112 N.E. 2d 429 (1953).
State ex rel. Steers v. Criminal Court of Lake County, 232 Ind. 443, 112

N.E. 2d 445 (1953). |
State ex rel. Young v. Niblack, 279 Ind. 599, 99 N.E. 2d 839 (1951).

State ex rel. Bingham v. Home Brewing Co., 182 Ind. 75, 105 N.E. 909 (1914).

Julian v. State, 122 Ind. 68, 23 N.E. 691 (1890).
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LOWA

State ex rel. Turner v. State Highway Commission, 186 N.W. 24 141 (1971).

In re Owens Estate, 244 Towa 533, 57 N.W. 24 193 (1953).

State ex rel. Fletcher v, Executive Council of the State of Iowa, 207 Iowa
923, 223 N.W. 737 (1929).

Cogson v. Bradshaw, 160 Iowa 296, 141 N.W. 1062 (1913),

KANSAS

State v. City of Kansas City, 186 Kan. 190, 350 P. 2d 37 (1960).
State v. Rector, 134 Kan. 685, 8 P.2d 323 (1932).
State v. Finch, 128 Kan. 665, 280 P. 910 (1929).

KENTUCKY

Commonwealth ex rel Hancock v. Paxton et al., No. 74-658 (Court of Appeals,

" Kentucky, rendered Dec. 6, 1974),

Hancoeck v. Terry Elkhan Mining Co., Inc., 503 S.W. 2d 710 (1973).

Matthews v. Pound, 403 S.W. 2d 7 (1966). '

Commonwealth ex rel. Attorney General v. The Monroe Co., 378 S.W. 2d 809
(1.964),

Commonwealth e¢x rel. Ferguson v. Gardner, 327 S.W. 24 947 (1959).

Commonwealth ex rel. Attorney General v. Howard, 297 Ky. 488, 180 S.W. 2d

415 (1944). ‘

Johnson v, Comm. ex rel. Meredith, 291 Ky. 829, 165 S.W. 2d 820 (1942).

McC]ondon v. Hamilton, 277 Ky. 734, 127 S.W. 2d 605 (1939).

Repuas v. Commonwealth ex rel. Attorney General, 131 Ky. 807, 115 S.W. 1131
(1909),

LOUISTANA

Saint v. Allen, 177 La. 350, 134 So. 246 (1931)..

Noel Brog. v. Texas & Pacific Railroad Co., 16 La. App. 622, 133 So. 830 (1931).

MAINE

tund ex rel. Wilburx v. Pratt, 308 A. 2d 554 (1973).

von Tiling v, City of Portland, 268 A 2d 888 (1970) .

Watls Detective Agency v. Sagadahoc, 137 Me. 233, 18 A. 2d 316 (1941).
Burkett ex rel. Leach v. Ulmer, 137 Me. 120, 15 A. 24 858 (1940).

In re Maine Central Railroad, 134 Me. 217, 183 Atl. 844 (1936).

Withee v. Lane and Libby Fisheries Co., 120 Me. 121, 113 A, 22 (1921).

MARYLAND
None
MASSACHUSETTS

Jacobson v. Parks and Recreation Commfssion of Boston, 345 Mass. 641, 189
N.E. 2d 199 (1963).
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Attorney General v. Trustees of Boston Elevated Railroad Co., 319 Mass. 642,
67 N.E. 2d 676 (1946).

Commonwealth v. Kozlowsky, 238 Mass. 379, 131 N.E. 207 (1921).

Attorney General v. Suffolk County Apportionment Commissioners, 224 Mass.

598, 113 N.E. 581 (1914).
Attorney General v.:-Sullivan, 163 Mass. 446, 40 N.E. 843 (1895).

Attorney General v. 0ld Colony Railroad Co., 160 Mass. 62, 35 N.E. 252 (1893).

Commonwealth v. Allen, 128 Mass. 308 (1880).
Attorney General v. Parker, 126 Mass. 216 (1879).

Goddard v. Amithett, 69 Mass. 116, 3 Gray 116 (1854).
Parker v. May, 59 Mass. (Cush.) 336 (1850).

MICHIGAN

People v. Karalla, 35 Mich. App. 541, 192 N.W. 2d 676 (1971).

Attorney General ex rel. Optometry Board of Examiners v. Peterson, 381 Mich.
445, 164 N.W. 24 53 (1969).

Attorney General v. Capitol Service, Inc., 355 Mich. 545 94 N.W. 2d 815
(1959).

Attorney General v. Contract Purchase Corporation, 327 Mich. 636 (1950).

In re Lewis' Estate, 287 Mich. 179, 283 N.W. 21 (1938).

People v. Rich, 237 Mich. 481, 212 N.W. 105.
Attorney General v. City of Howell, 231 Mich. 401, 204 N.W. 91 (1925).
Mundy v. MecDonald, 216 Mich. 444, 185 N.W. 877 (1921).

Attorney General ex rel. Township of Wyoming v. City of Grand Rapids, 175

Mich. 503, 141 N.W. 890 (1913).
Attorney General v. Board of Auditors, 73 Mich. 53, 40 N.W. 852 (1888).

Attorney General v. Detroit, 26 Mich. 263 (1872).

MINNESOTA

Head v. Special School District No. 1, 288 Minn. 503, 182 N.W. 2d 887 (1¢70).

Slezak v. Ousdigian, 260 Minn. 303, 110 N.W. 2d 1 (1961).
Slezak v. Ousdigian, 260 Minn. 303, 110 N.W. 2d (1960).
Dunn v. Schmid, 239 Minn. 559, 60 N.W. 2d 14 (1955).

In re Quinlan's Estate, 233 Minn. 35, 45 N.W. 2d 809 (1951).
Schaeffer v. Newberry, 227 Minn. 259, 35 N.W. 2d 278 (1948).
State ex rel. Young v. Robinson, 101 Minn. 277, 112 N.W. 269 (1907).

MISSISSIPPI

Gandy v. Reserve Life Insurance Co., 279 So. 2d 648 (1973).

State ex rel. Patterson v. Warren, 180 So. 2d 298 (1965). ,
Kennington-Soenger Theatres v. State ex rel. District Attorney, 196 Miss.

841, 18 So. 2d 483 (1944).
State ex rel. Rice v. Stewart, 184 Miss. 202, 184 So. 44 (1939).
Capital Stages v. State, 157 Miss. 576, 128 So. 759 (1930).
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MISSOURT

State ex rel. Taylor v. Wade, 360 Mo. 895, 231 S.W. 2d 179 (1950).

State ex rel., MeKittrick v. Misgouri Public Service Commission, 352 Mo. 29,
175 §.W. 2d 857 (1944).

Dieky v, Volteer, 321 Mo. 246, 11 S.W. 2d 2811.

State ex rel. Barrett v. Boeckeler Lumber Co., 302 Mo. 187, 257 S.W. 453
(1924) .

State v. Excelgior Powder Manufacturing Corp., 259 Mo. 254, 169 S.W. 267
(1914).

MONTANA

Woodahl v, Montana Board of Natural Resources and Conservation, 516 P.2d
388 (1973).

State ex rel. Woodahl v. District Court, 159 Mont. 112, 495 P.2d 182
(1972).

Woodahl v. State Highway Commission, 465 P.2d 818 (1970).

§tate ex rel. Olsen v, Public Service Commission, 129 Mont. 106, 283 P.2d
594 (1955).

State ex rel. Pew v, Porter, 57 Mont. 535, 189 Pac. 618 (1920).

QtaLe ex rel. Ford v. Young, 54 Mont, 401, 170 Pac. 947 (1918).

SLdtL ex rel. Nolan v. District Court, 22 Mont. 25, 55 Pac. 916 (1899).

NEBRASKA

State ex rel. Meyer v. Peters, 188 Neb. 817, 199 N.W. 2d (1972).

State ex rel. Sorensen v. State Board of Equilization, 123 Neb. 259, 242
N.W. 609 (1932).

State v. Pacific Express Co., 80 Neb. 823, 115 N.W. 619 (1908).

Williomg v, Miles, 68 Neb. 463, 94 N.W. 705.

State ex rel. Glenn v. Stein, 13 Neb. 529, 14 N.W. 481 (1882).

NEVADA

Ryan v. District Court, 88 Nev. 638, 503 P.2d 842 (1972).
State ex rel., Fowler v, Moore, 46 Nev. 65, 207 P. 75 (1922).

NEW HAMPSHIRE

State v. Knowlton, 102 N.H. 221, 152 A. 2d 624 (1959).
State v. Swift, “101 N.H. 340, 143 A, 24 114 (1958).

Wyman v. Danﬁiq, 101 N.H. 487, 147 A. 2d 166 (1958).
Fleteher v, Merrimack County, 71 N.H. 96, 51 A. 271 (1901).

NEW JERSEY

Alexander v. New Jersey Power and Light Co., 122 A.2d4 339 (1956).

Petition of Public Services Coordinated Transportation, 5 N.J. 196, 74 A.2d
580 (1950).

0'Regan v. Schermerhorn, 25 N.J. Misc. 1, 50 A.2d 10 (1946).

Van Riper v. Jenkins, 140 N.J. Eq. 99, 45 A. 2d 844 (1946).
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Wilentz v. Hendrickson, 133 N.J. Eq. 447, 33 A.2d 366 (1943), affirmed 135

N.J. Eq. 244, 38 A.2d 199 (1944).
Board of Public Utilities Commissioners v. Lehigh Valley Railway Co., 106

N.J. L. 411, 149 Atl. 263 (1930).
Trustees of Princeton University v. Wilson, 78 N.J. Eq. 1, 78 A. 393 (1910).

NEW MEXICO

State ex rel. Norvell v. Credit Bureau, Inc., 85 N.M. 521, 514 P.2d 40 (1973).
State v. Reese, 78 N.M. 241, 430 Pac. 399 (1967).
State v. Davidson, 33 N.M. 664, 275 Pac. 373 (1929).

NEW YORK

People v. Ole Olsen, Ltd., 65 Misc. 2d 366, 317 N.Y.S. 2d 538 (1971), aff'd
38 AD 2d 967, 331 N.Y.S. 24 761 (1972).

People v. Town of Huntington , 67 Misc. 2d 875, 325 N.Y.S. 2d 674 (1971);
aff'd 37 AD. 24 858, 326 N.Y.S. 24 981.

Port of New York Authority, 64 Misc. 2d 563, 315 N.Y.S. 2d 9 (1970).

People v.

People v. Hopkins, 47 N.Y.S. 2d 222 (1944).

People v. Dorsey, 29 N.Y.S. 2d 637 (1941).

People v. Tru-Sport Publishing Co., 291 N.Y.S. 449 (1936).
People v. Finch, Proyno Co., 202 N.Y.S. 582 (1924).
People v. Brennan, 69 Misc. 548, 127 N.Y.S. 958 (1910).
People v. Kramer, 68 N.Y.S. 383 (1900).

People v. Tweed, 13 Abb. Pr. N.S. 25 (1872).

People v. Miner, 2 Lans. 396 (1868).

People v. Vanderbilt, 26 N.Y. 287 (1863).

People v. McLeod, 25 Wend. 483 (1841).

NORTH CAROLINA

Sternberger v. Tannenbaum, 272 N.C. 658, 161 S.E. 2d 116 (1968).
State v. Thompson, 10 N.C. (3 Hawks) 613 (1825).

NORTH DAKOTA

State ex rel. Miller v. District Court, 19 N.D. 818, 124 N.W. 417 (1910).

OHIO

State of Ohio v. BASF Wyandotte Corp. et al., Case No. 904571, (Court of
Common Pleas, Cuyahoga County, Ohio, 1974),

State v. City of Bowling Green, 38 Ost. 281, 313 N.E. 2d 409 (1974).

State ex rel. Brown v. Newport Concrete Co., Case No. A728338 (Court of Common
Pleas, Hamilton County, Ohio, 1974).

OKLAHOMA

State ex rel. Derryberry v. Kerr McGee Corporatiom, 516 P.2d 813 (1973).
Trapp v. Cook Construction Co., 24 Okla. 850, 105 Pac. 667 (1909).
State ex rel. Baskell v. Huston, 21 Okla. 782, 97 Pac. 982 (1908).
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OREGON

People of the State of Oregon v. Debt Reducers, Inc., 50 Or. App. 322, 484
P.2d 869 (1971).

State ex rel. Johnson v, Bauman, 70 Or. App. 489, 492 P.2d 284 (1971).

State ex rel Thornton v. Williams, 215 Or. 639, 336 P.2d 68 (1959).

Putnam v, Norblad, 134 Or. 433, 293 Pac. 740 (1930).

Wemme v, First Church of Christ, Scientist, 110 Or. 179, 223 Fuc. 250 (1924).

Gibson v, Kay, 68 Or. 589, 137 Pac. 864 (1914).
State v, .Lord, 28 Or. 498, 43 Pac. 471 (1896).
State ex rel. v. Metscham, 32 Or. 372, 46 Pac. 791 (1896).

PENNSYLVANIA

Commonwealth v. National Gettysburg Bat. T. Inc., 8 Pa. Cmwlth 231, 302 A.
2d 886 (1973).

Hetherington v. McHale, 311 A.2d 162 (1973).

Commonwealth v, Bardascino, 210 Pa. Super, 202,232 A.2d 236 (1967).

. Commonwealth v. The Barnes Foundation, 398 Pa. 458, 159 A.2d 500 (1960).
Commonwealth v. Fudeman, 396 Pa. 236, 152 A.2d 428 (1959).

Commonwealth ex rel. Shumaker v. New York & Pennsylvania Railway Co., 378
Pa. 359, 106 A.2d4 239 (1954).

Appeal of Margiotti, 365 Pa. 330, 75 A.2d 465 (1950).

Commonwealth v. Wilson, 158 Pa. Super. 198, 44 A.2d 520 (1945).

In re Shelley, 332 Pa. 358, 2 A.2d 809 (1938).

Commonwealth v. Ryan, 126 P. Super. 306, 188 Atl. 764 (1937).

Commonwealth ex rel. Minerd v. Margiotti, 325 Pa. 17, 188 A.524 (1936).

Commonwealth v. Lehman, 309 Pa, 486, 164 Atl. 526 (1932}.

PUERTQ RICO
None
RYODE TSLAND

Tate v. Howard, 110 R.I. 641, 296 A.2d 19 (1972).

Suitor v, Nugent, 98 R.I. 56, 199 A. 2d 722 (1964).
MeCarthy v. McAloon, 79 R.I. 55, 83 n.2d 75 (1951).

In re Police Commissioners, 22 R.T. 654, 49 A.36 (1901).
Rogers v, Hill, 22 R.I, 496, 48 Atl. 670 (1901).

SAMOA
None
SOUTH CAROLINA

Cooley v. 8.C. Tax Commission, 204 $.C. 10, 28 S.E. 2d 445 (1943).
State v. Southern Railroad Co., 82 S.C. 12, 62 S.E. 1116 (1908).
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SOUTH DAKOTA

State ex rel. Maloney v. Wells, 79 S.D. 389, 112 N.W. 24 601 (1961).
Johunson v. Jones, 49 §5.D. 549, 207 N.W. 550 (1926) .

TENNESSER
None

TEXAS

Garecia v. Laughlin, 155 Tex. 261, 285 S.W. 2d 191 (1956) .

State v. Reagen County Purchasing Co., 186 S.W. 2d 128 (1944)..

State v. Harnmery, 164 S.W. 2d 55 (1942). |

Yot v Took, 115 Tex. 205, 281 S.W. 837 (1926). _ .

Charles Scribner's Sons v. Marrs, 114 Tex. 11, 262 S.W. 722 (19 4).

Brady v. Brooks, 99 Tex . 366, 89 S.W. 1053 (1905). L048 (1892)

Queens Insurance Co. V. State ex rel. Attorney General, 22 S.W. 1 ,
rev. 86 Tex. 250, 24 S.W. 397 (1.893).

State v. Farmers Loan & Trust Co., 81 Tex. 530, 17 S.W. 60 (1891).

State v. Goodnight, 70 Tex. 682, 11 S.W. 119 (1888).

" UTAH

1 v. Barlow, 23 Utah 2d 47, 456 P.2d 177 (1969).
322222 v. Legal Services Committee of Utah State Legislatures, 19 Utah 2d

231, 429 P.2d 979 (1968).

VERMONT
None

VIRGIN ISLANDS

None
VIRGINIA

James v. Almond, 170 F. Supp. 331 (1959).
Blair v. Mayre, 80 Va. 485 (1885).

WASHINGTON

Wash. 24 797, 523 P.2d 872 (1974).

h. 2d 252, 362 P. 2d 247 (1961) «
Electric Co., 28 Wash. 488,

State v. 0'Connell, 83
State v. Taylor, 58 Was
State ex rel. Attorney GCeneral v. Seattle Gas &

68 Pac. 946 (1902).

WEST VIRGINIA

' Denham v. Robinson, 72 W. Va. 243, 77 S.E. 970 (1913).
State v. Ehrlick, 65 W. Va. 700, 64 S.E. 935 (1909).
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WiSCONSIN

In re Sharp's Estate, 63 Wis. 2d 254, 217 N.W. 2d 258 (1974).

State ex rel. Jackson v. Coffey, 18 Wis. 2d 529, 118 N.W. 2d 939 (1963).
State ex rel. Reynolds v. Smith, 19 Wis. 2d 577, 120 N.W. 2d 664 (1963).
State v. Snyder, 172 Wis. 415, 179 N.W. 579 (1920).

State v. ‘Milwaukee Nlectric R. & Light Co., 136 Wis. 179, 116 H.W. 900 (1908).

Attorney General v, Chicago & Milwaukee Railway, 35 Wis. 425 (1874).

WYOMING

Zweifel v. Wyoming, ex rel. Brimmexr, 517 P. 2d 493 (1974).

Town of Cody v. Buffalo Bill Memorial Association, 64 Wyo. 468, 196 P.2d
369 (1948). ;

Bentley v. Whitney Benefits, 41 Wyo. 11, 281 Pac. 188 (1929).
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